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INTRODUCTION 


Nothwithstanding that international aerial navigation in Latin 
America has developed much slower than in Europe and the United 
States as an active accessory to commerce, yet, most of those coun- 
tries early manifested a lively interest, theoretically, at least, in 
the formulation of, or adhesion to, an international code for the 
regulation and control of air traffic:' an interest which has, with 
many of them, lately assumed a very definite practical attitude, and 
has prompted the more progressive of them to undertake the fram- 
ing of suitable local regulations to meet their own specific needs in 
the novel sphere of commercial aerial navigation. But international 
conventions in regard to this type of navigation, as all conventions 
attempting to define or regulate matters of general interest to the 
Society of Nations, can only set certain basic flexible juristic prin- 
ciples in a broad conceptual mold, leaving with each State the great- 
est possible latitude of legislative action, within the basic principles 
laid down, to meet its own peculiar local problems. 

The entire body of the territorial law in Latin America on this 
subject is in a formative state, and as we shall see, there as in Eu- 
rope and elsewhere, the crude expedient of applying to aerial navi- 
gation, by analogy, the rules appertaining to terrestrial and maritime 
commerce, has been made use of in order to fill the legislative vacuity 
in the domain of air law: a clear admission, beyond a doubt, of the 
absence of juridical conceptions suitable to the novel problems con; 
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fronting them. This condition is not surprising, since the Latin 
American countries cannot possibly be expected to borrow, except 
in a small measure, the details of this sort of legislation from other 
quarters, owing mainly, to radical differences between their physical 
position and problems and the position and problems of other coun- 
tries. The details must be the outgrowth of the individual experi- 
ence of each. 

We conceive, moreover, that in the same measure as the peculiar 
problems of a goodly number of those countries have forced them 
into regional (as contradistinguished from general) conventions on 
various matters of common concern, such as extradition and consular 
rights,? so the conventions of the future in Latin America on the 
subject of aerial navigation will be inspired by a due regard for 
regional interests ; and we should not be at all surprised to find there 
in the course of a few years, a series of local multilateral compacts 
designed to cope the more effectually with the peculiar problems 
arising primarily from territorial propinquity, commercial interre- 
lations, or political exigencies. The practical-minded cannot conceive 
how the pressing problems of aerial navigation can be successfully 
handled, even in their broad outline, by a group of States brought 
together by inconsequential intellectual or racial sympathies, as in the 
case of the Convencion Ibero-Americana de Navegacion Aerea of 
1926. In the abstract, Commerce, as the relentless and all-pervading 
force that it is, cannot be circumscribed by racial or spiritual affin- 
ities, and it compellingly demands that the general problems which 
it presents be handled along entirely utilitarian lines by associations 
of nations possessing more or less identic material interests. In the 
view thus taken, conferences composed only of Powers chosen from 
a particular ethnic group, barely justify their own precarious exist- 
ence, as they can serve but a theoretical purpose. Being in many 
cases without common concrete national interests, the nations gath- 
ered at these conferences can only engage in an academic restatement 
of such juristic principles as they might conceive to be of universal 
application: principles which the same group of Powers may have 
assisted in framing as members of more general and undoubtedly 
more authoritative gatherings. 

With these introductory considerations in view, we shall attempt 
in this article, a summary discussion, with a minimum of theorizing, 
of certain fundamental conceptions of the law of aerial navigation 
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in Latin America: conceptions which, because of their universality, 
we could today rightfully consider as part of the common law of 
nations.® 


Z. 
JURISDICTION 


In a national sense, that is, in the sense of territorial law, there 
has never been any doubt in Latin America, about the right of the 
private owner of the soil to ownership also of the atmospheric space 
above it, conformably with the ancient maxim: qui dominus est soli, 
dominus est coeli et inferorum: a maxim which is reflected in some 
of their legislation somewhat on the fashion of the Brazilian Civil 
Code :4 


“The ownership of the soil embraces whatever is above and below 
it to whatever height or depth, and which is useful to its exercise.” 


Or, as the Civil Code® of Venezuela expresses the doctrine: the 
ownership of the soil “embraces the ownership of the surface and 
of everything which is above or below the surface.” This owner- 
ship is “presumed to be exclusive and unlimited until proof to the 


contrary.’”® 


Such, then, being the juristic principle with respect to private 
ownership of the soil and the air space above it, could it be possibly 
contended that the ownership, or more accurately still, the sov- 
ereignty, of the State over the national domain, of which the pri- 
vately-owned soil is but a fraction, would be less complete, less 
exclusive or less unlimited than that of the individual over his 
private estate? Of course no such contention could be successfully 
maintained anywhere today. The legal presumption that the rights 
of sovereignty over the air space are as complete and exclusive as 
over the subjacent territorial domain and jurisdictional waters, is 
so inescapable as to resemble—in fact, is—a juristic axiom. It is 
a presumption which flows with perfect naturalness from the prin- 
ciple of self-preservation. Without it the conception of sovereignty 
would be incomplete. 





3. La Jeune Eugenie (1822) 2 Mason 409, Fed. Cas. No. 15,551. 

4. Art. 526. See also: Blackstone’s Commentaries, Bk. II, Ch. 2, p. 18; 
Bury v. Pope (1687) 1 Croke’s Rep. 118; Corbett v. Hill (1870), 39 L. J. 
(N. s.) 547; Recasens v. Sociedad General de Telefonos (1909) 113 Jurispru- 
dencia Civil 401 (Corte Suprema de Espana) ; Art. 905, Civil Code, Germany. 

5. Art: $27. 

6. Art. 527, Civil Code, Brazil. 
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But whatever doubts, in an international sense, might have been 
formerly entertained in regard to the jurisdiction of a State over 
the atmospheric space above its territorial domain and marginal seas, 
the legal opinion of the world on this question has finally become 
crystalized in the principle definitely enunciated at the International 
Air Navigation Convention of 1919, in these words :* 


“The high contracting parties recognize that every power has 
complete and exclusive sovereignty over the air space above its ter- 
ritory.” 

And in further definition of this principle :* 

“For the purpose of the present convention the territory of a State 

shall be understood as including the national territory, both that of the 


mother country and of the colonies, and the territorial waters adjacent 
thereto.” 


Among the Latin American countries which are either signa- 
tories of, or have adhered to, this Convention, are Brazil, Chile, Cuba, 
Ecuador, Guatemala, Nicaragua, Panama, Peru and Uruguay: of 
which Chile and Uruguay have thus far ratified it. 

The principle of the Convention of 1919 has been restated, with 
entire subserviency, in Article 1 of the Convencion Ibero-Americana 
de Navegacion Aerea of 1926, of which Argentine, Bolivia, Brazil, 


Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador, Guate- 
mala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, 
Salvador, Uruguay and Venezuela, in addition to Spain and Por- 
tugal, are the signatories. 

Two years later the Pan American Convention on Commercial 
Aviation,® put forth the following succinct statement of principle 
on the question of jurisdiction, which also embodies every essential 
element in the definition of the Convention of 1919: 


“The high contracting parties recognize that every state has com- 
plete and exclusive sovereignty over the air space above its territory 
and territorial waters.” 


The idea—the juridical principle—of these international com- 
pacts has been incorporated—out of abundant caution, we take it— 
into the municipal laws or regulations concerning aerial navigation, 
of such of the Latin American countries as have legislated upon 
that subject. Let us illustrate: in Argentine, the Executive decree of 
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September 4, 1925, provides that pending the regulation of the right 
of aerial navigation by Congress: 


“It is necessary to exercise the national sovereignty, exclusively of 
every other sovereign State, over the air space within our boundaries and 
jurisdictional waters.” 

J 


Brazil,!° and Chile,’ each provides that its jurisdiction shall be abso- 
lute and exclusive over the space above its “territory and its terri- 
torial waters”; while Cuba,’* claims that its jurisdiction comprises 
also “in a complete and exclusive way, the air space over its territory, 
including therein its jurisdictional waters”; and Venezuela,’* pre- 
tends to the right to prescribe conditions to regulate the flying and 
landing of aircraft over its territory, by virtue of the “sovereignty 
which the State exercises over the air which covers the National 
Territory and its territorial waters.” 

The object of these provisions is, of course, to establish, with 
respect to foreign Powers, a jurisdictional claim over the national 
domain, including the atmospheric space above it, which shall be at 
once juridically complete—civilly, criminally and administratively— 
and politically exclusive. As a lone star in the political firmament 
of Latin America, the Republic of Panama has incorporated in its 
Administrative Code,’* the thesis so earnestly, but hopelessly, con- 


tended for by M. Fauchille,!® in 1910, that: 


“The air is free. The State has over it only such rights as are 
necessary for its proper protection, as well in time of peace as in time 
of war.” 


This liberal doctrine, grounded as it is on considerations entirely 
detached from the realities of international life, may be regarded 
today as definitely unacceptable. It is at variance with the national 
instinct of self-preservation. 

Not content, apparently, with the general jurisdictional claim 
to the air space put forward, with but one exception, by every State 
in Latin America—a claim which, if admitted by other Powers, as 
it certainly would be, carries with it the entire train of legal con- 
sequences flowing from its valid admission under International Law 
—Chile*® has made further general provision to the effect that: 

. Art. 1, Decree of July 27, 1925. 

. Art. 17, Decree of Oct. 17, 1925. 

Art. 1, Decree of Apr. 21, 1928. 

Art. 1, Law No. 13477, June 21, 1920. 

Art. 1967. 

“Regime Juridique des Aerostats,” Annuaire de !’Institut de Droit 


International i. pp. 297, 
16. Art. 48 
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“The legal relations subsisting between persons arriving within the 
limits of its territory and of Chilian territorial waters, on board a 
national aircraft, shall be governed by Chilian law.” 


Needless to say, if a person, whatever his nationality, is on board a 
Chilian commercial aircraft outside the territorial jurisdiction of 
any other State, or is in Chilian territory, his rights and obligations 
will be regulated by no other law than that of Chile. That doctrine 
is too well settled in International Law to admit of the slightest 
doubt. May we infer the purpose of this section to have been to 
leave the determination of the relative rights and obligations of 
persons coming to Chile on a foreign aircraft to the laws of the 
State where the aircraft is registered? Could it be that Chile is 
seeking to renounce, by inference, what Brazil has renounced by the 
following express enactment :77 

“The legal relations subsisting between persons arriving on board 
a foreign aircraft flying over the national territory shall be governed 
by the law of the flag of the aircraft, in so far as said law is not 
repugnant to the national law in force.” 
This jurisdictional renunciation must be understood, however, as 
extending to civil acts or relations only, for another portion of the 
same law provides: 

“However, in case of a crime or offense committed on board a 
foreign aircraft, the Brazilian tribunals shall take jurisdiction if the 


actor or the victim is of Brazilian nationality, or if the aircraft lands 
in Brazil after the commission of the crime or offense.” 


Venezuela, too, has declined to join in any self-abnegation in 
criminal matters, preferring, rather, to exercise its jurisdictional 
rights under International Law; and thus she has provided that :1® 


“In case of a crime or offense committed by an occupant against 

another occupant on board a foreign aircraft, when the crime has been 
committed on the air space of the Republic, or when the victim or the 
accused are of Venezuelan nationality and no prosecution has been 
instituted in a foreign country, or if the aircraft has landed in Vene- 
zuela after the commission of the crime or offense, the Tribunals of 
Venezuela shall be competent to take cognizance of the same.” 
There can be no doubt that the commission of a crime or offense on 
an aircraft on the aerial domain above the territory and marginal 
waters of a State, would sustain a demand for the extradition of 
the accused.’® 

17. Art. 46, Decree of July 27, 1925. 

18. Art. 69, Law No. 13,447, June 21, 1920. 


19. Puente, Principles of International Extradition in Latin America, 
Michigan Law Review for May, 1930. 
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But whether we speak of territorial or marginal waters adjacent 
to the national domain, the question at once suggests itself: What is 
the exact /egal extent of the jurisdiction of a State over the atmos- 
pheric space above its marginal waters? Is it the traditional one 
marine league or three-mile limit of International Law, or can that 
jurisdiction be rightfully extended for administrative purposes over 
the air space above those portions of the sea beyond the three mile 
limitation as the States may also claim to be under their jurisdiction 
for similar purposes? There is nothing in the wording of the inter- 
national compacts or local laws relative to aerial navigation to 
prevent such a jurisdictional extension for administrative objects; 
although in Venezuela, the definition of the phrase “National Ter- 
ritory,” in the law regulating aerial navigation,”° as “The national 
territory properly speaking and the territorial waters, when the intent 
to make a distinction is not clear and express,” would seem to keep 
the application of the air law well within the jurisdictional limits 
recognized by International Law. However, “hovering” statutes, as 
they are now known, exist in many of the Latin American republics. 
Argentine, for example, claims*' ownership only of: 


“The seas adjacent to the territory of the Republic, to a distance 
of one marine league, measured from the low water mark; but the rights 
of police for purposes connected with the security of the country and 
for the enforcement of the revenue laws, extends to a distance of four 
marine leagues measured in the same manner.” 


Chile,?* Salvador,?* and Ecuador,?* have identical Code provisions. 
There is no doubt that, legislation of that sort, is a valid exercise 
of the national police power, even in the light of our own judicial 
decisions.*> Would, then, an act, whether civil or criminal, attempted 
or committed and aimed at the territorial sovereign by an alien on 
an aircraft of foreign nationalty, over this extension of the maritime 
belt beyond the three-mile limit, be cognizable by local law, or should 
it be considered as outside the jurisdictional competency of the local 
sovereign? Or, suppose that the aircraft is caught flying over the 
“territorial waters adjacent to the coast’—a phrase which might be 
construed to include the extension alluded to for administrative and 





Art. 74, Law No. 13,447, June 21, 1920. 
Art. 2374, par. 1, Codigo Civil. 

Art. 593, Codigo Civil. 

Art. 579, Codigo Civil. 

Art. 582, Codigo Civil. 

25. Church v. Hubbart (1804) 2 Cranch (U. S.) 187, 235; Gillam v. 
United States (1928) 27 Fed. (2d) 296. See also: Prof. Edwin ’D. Dickin- 
son’s instructive article, Jurisdiction at the Maritime Frontier, in 40 Harvard 
Law Rev. 1 (Nov., 1926). 
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police purposes—without having previously obtained permission to 
do so, and that it is compelled by the civil and military authorities to 
land, as it may be in Colombia by express enactment,”® could the oc- 
cupants of the aircraft or the craft itself be subjected to the sanctions 
of the local law for an actual or attempted disregard of its pro- 
visions? We believe that the application of those sanctions would 
be entirely permissible, in view of the admitted power of the State 
to secure itself from injury even beyond the limits of its territory 
and marginal waters.?7 There are, as has been truly observed by 
one of our ablest writers on International Law,** many important 
territorial inhibitions and regulations which are “peculiarly open to 
violation from the sea. Some territorial interests are inadequately 
protected by a narrow belt of territorial water and with respect to 
others it has not been possible to establish at any point an arbitrary 
and all-sufficient line. Indeed, ever since the modern conception of 
a territorial belt in the marginal seas first developed, the necessities 
of territorial security have been an obstacle in the way of agreement 
upon the width of the belt and have confounded the attempts of 
publicists or foreign offices to find a solution in simple rules.” And 
this peculiar susceptibility of certain territorial laws to violation from 
the open sea, is now immeasurably increased from the air, owing, 
as we can readily conceive, to the accessibility of the territorial 
domain of a State by aircraft and the rapidity with which it may 
arrive and depart over unknown routes; so that the self-same reasons 
which compel acquiescence in the extension of the marginal mari- 
time belt as a measure of national security, also compel acquiescence 
in a corresponding extension of the marginal aerial belt beyond the 
limit ordinarily sanctioned by International Law. The parallel is 
so exact as to admit of no doubt. The situation is, of course, sim- 
plified in a small measure with respect to the signatories, when the 
extension of the marginal waters for certain purposes has received 
the sanction of international engagements, as in the Treaty of 
Montevideo of 1889,”° on International Penal Law, which says: 
“Territorial waters are, for the purpose of penal jurisdiction, those 


comprised within five miles from the mainland and islands forming part 
of the territory of each State. 





26. Art. 18, Decree No. 559, March 15, 1920. 

27. Church v. Hubbart (1804) 2 Cranch (U. S.) 187; Rose v. Himely 
(1808) 4 Cranch (U. S.) 241; Gillam v. United States (1928) 27 Fed. (2d) 

28.° Prof. Edwin D. Dickinson, in Jurisdiction at the Maritime Frontier, 
40 Harvard Law Rev. 12, Nov., 1926. 


29. Art. 12. 
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The future cannot fail to show, in the proportion that air navi- 
gation grows in volume and frequency, that vigilance of the aerial 
approaches to a State will be infinitely more necessary for military 
and administrative purposes than of the maritime approaches, and 
that the regulations now in force as to the latter will be clearly 
inadequate as to the former. We foresee the nations accepting—and 
necessarily so—a very wide latitude of local policy and practice in 
the framing and enforcement of aerial “hovering” statutes, a latitude 
which, we hope, will ultimately result in the adoption of correspond- 
ingly broad rules of customary or conventional international law. 


II. 
FREEDOM OF AERIAL NAVIGATION 
Three years before the C. I. N. A. of 1919 met, Panama had 
established as positive law,®*° the important principle that: 


“Aerial navigation is free over the whole territory of the Republic, 
without any other restriction than as provided by law with respect to 
certain portions of the atmosphere for the proper security of the State.” 


The doctrine of the freedom of aerial navigation which had 
been ably put forth long prior to the Panama legislation, and has 


been accepted in principle in the various International Conventions 
on Air Law, is, in reality, a qualified concession, dictated by con- 
siderations of commercial convenience, to the proponents of the 
rejected theory of the freedom of the air; a concession, we say, 
because in the strictly juristic sense, there can be no greater right 
to navigate freely the air superincumbent upon the territorial domain 
than to pass innocently through the national territory proper without 
the consent of the local sovereign, expressly or tacitly given. 

When the great Convention of 1919 on International Aerial 
Navigation committed its signatories to guarantee* to each other in 
times of peace the “freedom of innocent passage above its territory 
to the aircraft of the other contracting States,” and further,** that: 
“Every aircraft of a contracting State has the right to cross the air 
space of another State without landing,” that eminent body of 
jurists was simply restating in slightly modified phraseology but 
without altering the substance, the self-same idea which had gained 
currency among scholars and had been made part of the positive 
legislation of Panama. 





30. Art. 1968, Codigo Administrativo. 
al. Act: 2: 
32. Art. 15. 
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The principle of the freedom of innocent passage was accepted 
also by the signatories of the C. I. A. N. A. of 1926,°* and of the 
Pan American Convention on Commercial Aviation of 1928.%4 

Although the principle of Conventions such as C. I. N. A, 
C. I. A. N. A., and the Pan American Convention, is to insure as 
much as possible the continuity of aerial navigation between States, 
many of the countries of Latin America, as Argentine,*® Brazil,°° 
Chile,*7 Colombia,** Cuba,*® Salvador,*® and Venezuela,*! lay it down 
that in the absence of conventional engagement, no foreign aircraft 
shall land or fly over the national territory or marginal seas without 
the permission of the local authorities previously secured. But in 
Venezuela*® authority may be “permanently given” in time of peace, 
for foreign aircraft to land on national airdromes upon conditions 
fixed at the time the permission is given. This permission is 
“revocable at any time and will be granted only on the basis of 
reciprocity.” It may be withdrawn for military reasons, or for 
reasons of public security, order or convenience,** or it may be 
temporarily or permanently restricted to certain zones. 

This conventional right to navigate freely over foreign territory 
imports also the subsidiary right to transport persons, merchandise 
and mail between one country and another ;** subject to such condi- 


tions as may be prescribed by the local law of aerial navigation,*® 
or the Codes of Commerce.*® Aircraft engaged in international 
navigation must arrive and depart over the route prescribed for such 
traffic.t? The right of the State to reserve intrastate air traffic to 
its national aircraft, has been everywhere recognized. This has 
been done in Argentine,** and in Brazil.“° In the latter country 


33. Articles 2 and 15. 

34. Art. 4. 

35. Articles 4 and 5, Decree of Sept. 4, 1925, and Art. 74, Decree of 
July 30, 1926. 

36. Art. 44, Decree of July 27, 1925. 

37. Art. 18, Decree of Oct. 17, 1923. 

38. Art. 18, Decree 559, March 15, 1920. Art. 16, of Law No. 126, of 
Dec. 31, 1919, provides: “It is prohibited to cross the frontier in places 
other than the routes designated, without first taking up the matter with the 
authorities and securing the corresponding permit.” 

Art. 2, Decree of April 21, 1928. 

Art. 17, Decree of May 17, 1923. 

Art. 38, Law No. 13,477, June 21, 1920. 

Art. 38, Law No. 13,477, June 21, 1920. 

Art. 34, Decree of April 21, 1928; Art. 3, Law No. 13,477, June 21, 


Art. 10, Decree of Sept. 4, 1925, Argentine. 
Art. 71, Decree of July 22, 1925, Brazil. 
Articles 575-589, Codigo Commercial Brazileiro. 
Art. 53, Decree of July 27, 1925, Brazil. 

Art. 10, Decree of Sept. 4, 1925. 

Art. 70, Decree of July 22, 1925. 
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coastwise traffic is reserved by the Constitution® to national vessels, 
and this reservation has been extended to aircraft navigation by 
Law No. 4,911°' of January 12, 1925. These restrictions upon in- 
trastate navigation by foreign aircraft has been sanctioned as well by 
the C. I. N. A.,®? the C. I. A. N. A.,5* as the Pan American Con- 
vention.** 

There are certain conditions which a foreign aircraft entering 
the national territory must observe, such as: (a) following a desig- 
nated route; (b) landing at specified customs-airdromes; and (c) 
departing within a given time.®* And there is but one cause that will 
justify a disregard of those conditions, namely, vis majeur.*® 

As measures of public safety, too, the carriage by aircraft of 
certain articles is prohibited, not only by the international compacts 
to which the republics of Latin America are parties, but also by their 
internal legislation. Among these articles may be mentioned: ex- 
plosives,°’ arms and munitions of war,®* photographic and cinemato- 
graphic apparatus,®® wireless and radiotelegraphic apparatus and ma- 
terials for radio communication,® asphixiating gas,°! messenger 





50. Art. 13. 

51. Art. 19. 

52: Art. 16. 

53. Art. 16. 

54. Art. 54. 

55. Art. 6, Decree of Sept. 4, 1925 (No. 2366), and Art. 75, Decree of 
July 30, 1926, Argentine ; Art. 49, Decree of July 27, 1925, Brazil: Art. 15, 
Decree No. 559, of March 15, 1920, Colombia; Art. C3 Law No. 13,477, June 
21, 1920, Venezuela; Art. 18, par. 4, Pan-American Convention on Com- 
mercial Aviation, 1928. 

56. Art. 78, Decree of July 30, 1926, Argentine; Art. 18, par. 5, Pan- 
American Convention on Commercial Aviation of 1928. 

57. Art. 82, Decree of July 30, 1926, Argentine; Art. 78, Decree of 
July 22, 1925, Brazil; Art. 23, Decree of Oct. 17, 1925, Chile; Art. 11, Decree 
No. 559, March 15, 1920; Art. 19, Decree of May 17, 1923, Salvador; Art. 26, 
C. I. N. A.; Art. 26, C. I. A. N. A.; Art. 15, Pan-American Convention. 

58. Art. 82, Decree of July 30, 1926, Argentine; Art. 78, Decree of 
July 22, 1925, Brazil; Art. 11, Decree No. 559, of March 15, 1920, Colombia ; 
Art. 19, Decree of May 17, 1923, Brazil; Art. 26, C. I. N. A.; Art. 15, Pan- 
American Convention. 

59. Art. 98, Decree of July 30, 1926, Argentine; Art. 79, Decree of 
July 22, 1925, Brazil; Art. 23, Decree of Oct. 17, 1925; Art. 11, Decree No. 
559, March 15, 1920; Art. 30, Decree of April 21, 1928; Art. 27, C. I. N. A.; 
Art. 27, C.'I. A. N. A.; Art. 16, Pan-American Convention. 

60. Art. 16, Decree of July 22, 1925, Brazil; Art. 11, Decree No. 559, 
March 15, 1920, Colombia; Arts. 28, 29, Decree of April 21, 1928, Cuba 
Art. 12, Law No. 13,477, June 21, 1920, Venezuela; Art. 14, CLs : 
Ast: 14.C. §. A. NLA, 

61. Art. 82, Decree of July 30, 1926, Argentine, 
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doves,** products of State monopoly,®* and the like. This general 
prohibition extends to the carriage of the prohibited articles “either 
between points situated within the territory of any of the contracting 
States or through the same even though simply in transit,”** unless 
special authority is obtained from the governments concerned.® 

In like manner, considerations of military reasons or public 
convenience and security often lead States to forbid aerial flights 
over designated portions of the national territory. The countries 
of Latin America,” have all inserted prohibitory clauses of this sort 
in their local legislation; and the International Conventions,®? em- 
power the signatories to legislate in the prohibitory sense mentioned. 
Article 5 of the Pan America Convention of 1928 authorizes each 
contracting State to “prohibit, for reasons which it deems convenient 
in the public interest, the flight over fixed zones of its territory by 
the aircraft of the other contracting States and privately owned 
national aircraft employed in the service of international commercial 
aviation, with the reservation that no distinction shall be made in 
this respect between its own private aircraft engaged in international 
commerce and those of the other contracting States likewise en- 
gaged.” Conformably with the right thus recognized, flights over 
the following places have been forbidden by the local laws and 
regulations on aerial navigation of Latin America: cities, villages and 
other important gatherings ;°° fortresses and military posts ;°° and 
places or territory in a state of siege.”° 





62. Art. 98, Decree of July 30, 1926, Argentine; Art. 78, Decree of 
July 22, 1925, Brazil; Art. 23, Decree of Oct. 17, 1925, Chile; Art. 19, Decree 
of May 17, 1923. 

63. Art. 78, Decree of July 22, 1925, Brazil; Art. 23, Decree of Oct. 17, 
1925, Chile; Art. 19, Decree of May 17, 1923, Salvador. 

64. Art. 15, Pan-American Convention on Commercial Aviation, 1928. 

65. Art. 78, Decree of July 22, 1925, Brazil; Art. 23, Decree of Oct. 17, 
1925, Chile; Arts. 29, 30, Decree of April 21, 1928, Cuba; Art. 19, Decree 
of May 17, 1923, Salvador. 

66. Art. 9, Decree No. 2366, Sept. 4, 1925, Argentine; Art. 56, Decree 
of July 22, 1925, Brazil; Arts. 20-22, Decree of October 17, 1925, Chile; Art. 
1969, Codigo Administrativo, Panama; Art. 11, Decree of May 17, 1923, 
Salvador; Arts. 20 and 21, Law No. 13,477 of June 21, 1920, Venezuela. 

6/7. Ast: 3;.C. LN. A, 2919: Art) 3;-C. I. AN, A,, 19262 ‘Act. 5, 
Pan-American Convention of 1928. 

68. Art. 9, Law No. 2366, Sept. 4, 1925, Argentine; Art. 57, Decree of 
July 22, 1925, Brazil; Art. 30, Decree of Oct. 17, 1925, Chile; Art. 13, Law 
No. 126, Dec. 31, 1919, Colombia; Arts. 14 and 15, Decree of May 17, 1923, 
Salvador; Arts. 20 and 21, Law No. 13,477, of June 21, 1920, Venezuela. 

69. Art. 13, Law No. 126, Dec. 31, 1919, Colombia; Art. 1969, Codigo 
Administrativo, Panama; Art. 11, Decree of May 17, 1923, Salvador. 

70. Art. 22, Decree of Oct. 17, 1925, Chile. 
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Documents Required 


As in the case of maritime navigation, so in aerial navigation, a 
certain documentation has been generally thought necessary to create 
a presumption of and establish the bona fides of air traffic. Among 
these documents may be mentioned: (a) Certificate of registration 
and airworthiness ;! (b) Sailing permit issued by the State of regis- 
tration ;* (c) Certificate of fitness and capacity of the commander, 
pilot, mechanics and other personnel ;7* (d) Certificate of health ;* 
(e) If it carries wireless apparatus, license therefor ;7> (f) List of 
passengers ;”° (g) Inventory of personal baggage; (h) Bill of Lad- 
ing, Manifest and Invoices, if it carries merchandise;"* (i) Log 
book ;7° and such other books as Aircraft book,®° Motor book,*? and 
Signal book.*? 


71. Art. 84,.Decree of July 30, 1926, Argentine; Art. 13, par. 1 and 2, 
Decree of Oct. 17, 1925, Chile; Art. 12, par. (a), Decree No. 559, March 15, 
1920, Colombia; Art. 31, pars. 1 and 2, Decree of April 21, 1928, Cuba; 
Art. 53, par 1, Law No. 13,447 of June 21, 1920, Venezuela; Art. 19, pars. 
(a) and (b), C. I. N. A.; Art. 19, pars. (a) and (b), C. I. A. N. A; Art. 
10 (a) and (b), Pan-American Convention. 

72. Art. 1984, Codigo Administrativo, Panama; Art. 53, par. 2, Law 
No. 13,477 of June 21, 1920, Venezuela. 

73. Art. 84, Decree of July 30, 1926, Argentine; Art. 13, par. 3, Decree 
of Oct. 17, 1925, Chile; Art. 12, par. (c), Decree No. 559, of March 15, 1920, 
Colombia; Arts. 23 and 31, par. 3, Decree of April 21, 1928, Cuba; Art. 1984, 
Codigo Administrativo, Panama; Art. 53, par. 3, Law No. 13,477 of June 21, 
1920, Venezuela; Art. 19, par. (c), C. I. N. A.; Art. 19, par (c), C. I. A. 
N. A.; Art. 10, par. (c), and Arts. 13 and 14, Pan-American Convention. 

74. Art. 84, Decree of July 30, 1926, Argentine. 

75. Art. 13, par. 7, Decree of Oct. 17, 1925, Chile; Art. 12, par. (f), 
Decree No. 559, of March 15, 1920, Colombia; Art. 31, par. 7, Decree of 
April 21, 1928, Cuba; Art. 53, par. 8, Law No. 13,477, of June 21, 1920; 
Art. 19, par. (g), C. I. N. A.; Art. 19, par. (2), C. I. A. N. A.; Art. 10; 
par. (g), Pan-American Convention. 

. Arts. 84 and 86, Decree of July 30, 1926, Argentine; Art. 13, par. 5, 
Decree of Oct. 17, 1925, Chile; Art. 12, par. (d), Decree No. 559, March 15, 
1920, Colombia; Art. 31, par. 4, Decree of April 21, 1928, Cuba; Art. 53, 
par. 4, Law No. 13,477 of June 21, 1920, Venezuela; Art. 19, par. (d), C. I. 
N. A.; Art. 19, par. (d), C. I. A. N. A.; Art. 10, par. (d), Pan-American 
Convention. 

77. Art. 31, par. 5, Decree of April 21, 1928, Cuba; Art. 53, par. 5, 
Law No. 13,477 of June 21, 1920, Venezuela. 

78. Art. 84, Decree of July 30, 1926, Argentine; Art. 13, par. 6, Decree 
of Oct. 17, 1925, Chile; Art. 12, par. (e), Decree No. 599, March 15, 1920, 
Colombia; Art. 31, par. 6, Decree of April 21, 1928, Cuba; Art. 1984, Codigo 
Administrativo, Panama; Art. 53, a 6, Law No. 13,477 of ow ‘~ tye: 
Venezuela; Art. 19, par. (e), C. I. A.; Art. 19, par. (e), C. A, 
Art. 10, par. (e), Pan- American Bec Peg 

. Art. 12, par. (g), Decree No. 559, March 15, 1920, Colombia; Art. 
53, par. Z, Law No. 13,477 of June 21, 1920; Venezuela ; Art. 19, par. (f), 
C. I. N. A.; Art. 19; par. Cf), ©. I. A. N. A.: Art. 16 par. (£), Pan- 
American C onvention. 

. Art.,12, par. (g), Decree No. 559, March 15, 1920, Colombia; Art. 
1984, Codigo ‘Adsinintestivo, Panama. 

81. Art. 12, par. (g), Decree No. 559, March 15, 1920, Colombia. 

82. Art. 12, par. (g), Decree No. 559, March 15, 1920, Colombia. 
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ITI. 


Civi. AND PENAL RESPONSIBILITY 


Liability in the law of aerial navigation is classifiable into: (A) 
Civil, and (B) Criminal. ‘Every person on board an aircraft,” says 
the Colombian law,** “must abide by the laws concerning the general 
security, military orders and regulations touching aerial navigation.” 
That is the general jurisdictional doctrine of municipal law: a 
doctrine which has been expressly recognized in its correlative as 
embodied in the Pan American Convention of 1928 :*4 


“Reparations for damages caused to persons or property located 
in the subjacent territory shall be governed by the laws of each State.” 


These doctrines are a clear acknowledgment, on the one hand, of 
(a) the territorial jurisdiction of the State, and, (b) the territoriality 
of the law. 


A. Civil Responsibility 


Notwithstanding the Civil Law doctrine® of the private owner- 
ship of the atmospheric space above the soil, to which we have 
adverted, there is at present no room for doubt, in view of the 
enabling legislation of every country—legislation which must be 
considered as in a sense restrictive rather than negative of the abso- 
lute right of private ownership of the air space—about the right of 
aircraft to circulate over private property provided it causes no 
damage or interferes with the primary right of ownership guaran- 
teed by the Codes.*° This right of navigation is subject, of course, 
to a corresponding obligation, namely, the joint®’ liability of the 
owner of the aircraft, the commander and the perpetrator of the 
injury, to respond in damages, as the Chilian law puts it,** for any 
“injury caused by an aircraft to persons or things at the moment 
of the take-off on a service flight, or in the course of regular transit ;” 
although the liability is restricted in Salvador,*® only to the owner, 
“without exceptions,” for damages due to accident or negligence. 








83. Art. 14, Decree No. 559, March 15, 1920, Colombia; Art. 60, Law 
No. 13,477 of June 21, 1920, Venezuela. 

84. Art. 28. 

85. See cases cited under Note 4 for the Common Law doctrine. 

86. Art. 47, Decree of July 22, 1925, Brazil. See also, Art. 526, Civil 
Code, Brazil. 

87. Art. 84, Decree of July 22, 1925, Brazil; Arts. 1518 to 1553, Civil 
Code, Brazil; Art. 53, Decree of Oct. 17, 1925, Chile; Art. 63, Law No. 13,477 
of June 21, 1920, Venezuela. 

88. Art. 53, Decree of Oct. 17, 1925. 
89. Art. 5, Decree of May 17, 1923. 
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This liability is mitigated under the law of Chile,®° “if the victim 
is partly responsible for the accident, or if he has exposed himself 
to injury.” According, again, to Chilian law, the party injured by 
the aircraft has the right to be indemnified “without it being neces- 
sary for him to establish the negligence or intentional fault of the 
wrongdoer, unless the injury is imputable to the victim.” Under 
the law of Brazil,®* in case of jettison or forced landing on private 
property, the owner cannot prevent the removal of the airplane 
unless some damage has been done to his injury, in which case he 
may oppose its removal until the arrival of the competent author- 
ities. In Chile, too, the commander of the aircraft enjoys® the right 
to jettison, along his route, any articles of merchandise on board, 
if he finds it “necessary to the safety of the aircraft.” “No respon- 
sibility is assumed by the carrier,” it adds, “with respect to the 
consignor or consignee on account of the said merchandise. But 
liability will subsist for damages caused upon the surface.” By 
article 68 of the Chilian law, the wrongdoer is made liable under 
articles 490-492 of the Pena! Code,** for damage done to persons on 
the ground. But, discussing further the law of Chile, we may add 
that that country has gone considerably farther than her sister re- 
publics in materially relieving the carrier from liability, for she has 
provided :*° 

“The carrier may, by express agreement, relieve himself from lia- 
bility to which he might be subject by reason of the risks of the air or 
of acts done by any person employed on board in the management of 
the aircraft; for losses which might be sustained by the passengers or 


the merchandise if the aircraft is in navigable condition when it departs 
and the personnel is in accordance with the requirements of Article 16.” 


The extent of the liability in Argentine,®® is governed by the 
provisions of the Customs Law of the Republic in regard to forced 
landings, damage to merchandise on board, jettisoning of baggage, 
and the like, on navigable rivers.* 

But in addition to whatever responsibility may be incurred under 
the respective laws for injury to passengers, merchandise or property 
owners on the surface, in some countries®** the tribunal having jur- 


90. Art. 53, Decree of Oct. 17, 1925. 

91. Art. 54, Decree of Oct. 17, 1925. 

92. Art. 48, Decree of July 22, 1925. 

93. Art. 74, Decree of Oct. 17, 1925. 

94. On “Quasi-Crimes.” 

95. Art. 45, Decree of Oct. 17, a 

96. Art. 94, Decree of July 30, 

97. Arts. 856-969, and Arts. B74. 1367, Codigo de Comercio, Argentine. 
] —" — Decree of Oct. 17, 1925, Chile ; Art. 73, Law No. 13,477 of 
une 
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isdiction of the cause is given power to order the cancellation of 
(a) the navigation permit, (b) the license of the guilty party, if a 
member of the crew, and (c) the franchise of the company; or (d) 
to confiscate the apparatus and its contents. 

The suit for damages may be brought: (a) where the injury 
is done; (b) at the place of registration of the aircraft; and (c) in 
the domicile of the owner, or legal situs of the operating company.” 
If the question involved is the damage done to an aircraft in transit, 
the tribunal of the place where the craft is forced down will be con- 
sidered as competent to take jurisdiction of the cause. 


B. Penal Responsibility 


In addition to the civil responsibility that might be incurred, 
there is the penal responsibility that may attach either to the owner, 
the commander, or the pilot, or to all of them, for offences of the 
following description : 

The owner may be penally liable: (a) for permitting the air- 
craft to navigate without having previously secured certificates of 
registration and airworthiness; (b) if the air plane is not provided 
with the marks of nationality and registration; and (c) if the cer- 
tificate of airworthiness has expired.?™ 

Like the owner, the commander of the aircraft may incur the 
sanctions of the penal law: (a) for commanding the vessel without 
possessing the evidence of fitness and capacity, and without carry- 
ing the certificate of registration of the craft; (b) for destroying 
any of the books required to be carried aboard the vessel, or mak- 
ing false and musleading entries therein; (c) for violating the aerial 
regulations or other instructions issued by the proper authorities,?” 
such as carrying photographic instruments without the required 
permit ;'°* and (d) for placing false marks on the aircraft.1%* 

The sanctions of the penal laws apply to the pilot: (a) for 
conducting the aircraft without observing certain requirements of 





99, 55, par. 1, Decree of Oct. 17, 1925, Chile; Art. 68, Law No. 
13,477 Pi os 21, 1920, Venezuela. 


100. Art. 56, Decree of Oct. 17, 1925, Chile. 


101. Art. 90, par. 1, Decree of July 22, 1925, Brazil; Art. 61, Decree of 
Oct. 17, 1925, Chile. 


102. Art. 90, par. 2, Decree of July 22, 1925, Brazil; Arts. 63 and 64, 
Decree of Oct. 17, 1925, Chile; Art. 60, par. 1, Law No. 13,477 of June 21, 
1920, Venezuela. 


103. Art. 62, Decree of Oct. 17, 1925, Chile. 
104. Art. 58, Decree of Oct. 17, 1925, Chile. 
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the local air laws;? (b) for flying over prohibited zones ;'°* and 
(c) for reckless flying" 

In addition to the criminal responsibility of the owner, the 
commander, and the pilot, a like responsibility may be incurred by 
those who on board an aircraft: (a) indulge in “acts or omissions” 
punishable by the laws ;?°° (b) unnecessarily jettison articles likely 
to cause damage to persons or property on the ground; and (c) 
as to the aircraft: its detention may be ordered if it cannot pro- 
duce the certificate of airworthiness or has no marks of identifica- 
tion."° The provisions of the Penal Codes apply to those guilty 
of forging any of the documents required to be carried on board." 


C. The Formula of “Analogy” as a Source of Law 


The legislators of Latin America, in common with those of 
other countries, have been somewhat hesitant to undertake the task 
—a very formidable task, to be sure—of formulating Codes of law 
suitable for the peculiar conditions of aerial navigation. In at- 
tempting to regulate it, they have found it necessary to provide for 
the application to it, by the formula of legal and factual analogy, 
of such rules of the civil, maritime and penal legislation in force 
in the respective countries, as are applicable. Crude as the expedi- 
ent may be, the want of legislative prevision of the contingencies 
that may arise in the novel field of aerial navigation, prevents the 
framing, at this time, of a complete Code of laws for exclusive ap- 
plication to this type of communication. The utmost that the wis- 
dom of the legislator has been able to do in this field, is to lay down 
certain elementary principles in the air regulations, and to provide 
that when the rules thus given are found inadequate to deal with un- 
expected situations of law, recourse shall be had to the rules pre- 
scribed by the Codes for other cases factually analogous. This ap- 
plication of the rules of the Codes by analogy to cases for which 
no legal provision has been made, is, to the civil jurist, nothing more 
than the application of an existing principle of law to cases which 
the legislative wisdom has not foreseen, but which the courts, through 
reasons of social interest, will extend to those cases.1!? 





105. In Brazil, for instance, for not complying with Art. 49, of the 
Decree of July 22, 1925 

106. Art. 90, par. 3, Decree of July 22, 1925, Brazil. 

107. Arts. 57 and 60, Decree of Oct. 17, 1925, Chile. 

108. Art. 60, Law No. 13,477 of June 21, 1920, Venezuela. 

109. Art. 67, Decree of Oct. 17, 1925, Chile. 

110. Art. 59, Decree of Oct. 17, 1925, Chile. 

111. Art. 94, Decree of July 22, 1925, Brazil. 

112. App. 9, p. 505, Codigo Civil, Peru, de la Lama’s ed. (1920, 5th). 
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But were the air laws silent upon this question, we discover 
in the Civil Codes of Latin America, provisions somewhat in sub- 
stance like this one in the Peruvian Code:"® 


“The courts cannot suspend or decline the administration of justice, 
on account of the absence, vagueness, or insufficiency of the laws; but 
shall, in such cases, proceed to a decision, taking into consideration: 

2d., other provisions respecting analogous cases; and, 3rd., the 
general principles of law.” 
Thus we see that whether by force of the air regulations or of 
the Codes, the “invisible radiation,” as Mr. Justice Holmes would 
say," of the formula of “legal analogy,” will be felt in all those 
special cases which have escaped the attention of the legislator, or 
where he has shown a general deficiency of juristic concepts about 
the subject matter. 

The existing Codes which it has been specially provided in 
the air regulations shall apply by force of analogy, are: 


(1) Cuwwil Code 
Brazil’ provides: 


“The provisions of the Civil Code and the Code of Commerce 
applicable to national vessels are equally applicable to aircraft.”21® 


(2) Commerce Code 
In Chile,!’ 


“The promoter of aerial transportation is subject to the provisions 
of Title V of the Code of Commerce concerning transportation by land, 
by sea, by canal, or by navigable rivers, in so far as they are not in 
contravention of the provisions of this text.’’1® 
Somewhat similar is the provision of the Brazilian law,’!® that the 
responsibility of the air carrier with respect to the merchandise 
transported shall be determined “by the rules established for trans- 
portation by rail and by the rules of the Code of Commerce,” in 
so far as applicable and not contrary to the regulations relative to 
air navigation.'*° 





113. Art. IX, Tit. Prelm., Codigo Civil. See: also: Art. 1, secs. 15 and 

16, Tit. I, Codigo Civil, Argentine; Art. 7, Intro., Civil Code, Brazil. 
Missouri v. Holland (1920) 252 U. S. 416. 

115. Art. 18, Decree of July 22, 1925. 

116. Art. 825, Civil Code, Brazil; and Arts. 457-796, Codigo Commercial 
Brazileiro. 
117. Art. 43, Decree of Oct. 17, 1925. 
118. Arts. 1084-1168, Codigo de Comercio, Chile. 
119. Art. 73, Decree of July 22, 1925. 
120. Arts. 457-796, Codigo Commercial Brazileiro. 
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(3) Penal Code 
In Brazil, again, the law’** prescribes that: 


“The sanctions provided in the Penal Code in regard to crimes 
against the safety in the use of the means of transportation and com- 
munication, are applicable to aerial navigation.”!2? 


(4) Maritime Law 

The parent Convention of 1919, which has already been ratified 
by Chile and Uruguay, contains the following specific provision in 
regard to salvage :**° 

“With regard to the salvage of aircraft lost at sea, the principles 
of maritime law will apply, in the absence of any agreement to the 
contrary.” 
And Chile,!** always abreast of the latest developments in air law, 
provides : 


“The laws concerning shipwreck and maritime salvage are ap- 
plicable to aircraft in danger in the open sea and on the coast.’?5 


But as expressing what may be regarded as the general legislative 
sense of the Latin American republic, we quote the Pan American 
Convention of 1928 :'?° 


“The salvage of aircraft lost at sea shall be regulated, in the 
absence of any agreement to the contrary, by the principles of mari- 
time law.” 


The grant in Costa Rica,*’ of a franchise to private parties for 
the establishing of air transport service is subject to the laws in 
force concerning Maritime Commerce, which shall apply by “legal 
analogy,” to the extent that such laws are “applicable to the spe- 
cial conditions presented by Maritime Commercial Aviation.’’!*® 





121. Art. 93, Decree of July 22, 1925. Art. 1, sec. 16, Tit. I, of the 
Codigo Civil of Argentine, limits the application of the formula of “analogy” 
to civil cases only. See also: The Nation v. Castillo [1919], 27 Gaceta 


Judicial 117, 3a, Sup. Ct. Colombia. 

122. Arts. 149-155, Penal Code of Brazil 

123. Art: 23: 

124. Art. 49, Decree of Oct. 17, 1925. 

125. Arts. 1150-1167, Codigo de Comercio, Chile. 

126. Art. 26. 

127. Art. 12, Agreement with Alfonso Altschul Tietjen, vol. 2, year 
1925, Coleccion de Leyes y Decretos, pp. 526, 531. 


128. Arts. 530-940, Codigo de Comercio, Costa Rica. 
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(5) Customs and Sanitary Regulations 


Provision is made in Argentine by the regulations of September 
4, 1925,}*® and by those of July 30, 1926,’*° that: 


“Any aircraft flying over the national territory, and the crew and 
passengers thereon, are subject to the obligations imposed by the cus- 
toms and sanitary legislation of Argentine, and must abide by the 
orders of the police and customs offices.” 


Colombia, in turn, has enacted’*' that import trade carried on by 
aircraft must comply with the provisions of the Tariff Law,’*? and 
the Law concerning the Customs of the Republic.*** 

It may, of course, be, as it has been, objected, that the applica- 
tion of the formula of “legal analogy,” is neither accurate nor com- 
plete. There is, no doubt, some truth in the objection; but that ob- 
jection may be disposed of thus: If the provisions of the Codes 
now in force are not applied by analogy to cases arising in the do- 
main of aerial navigation, and there are no legislative provisions to 
govern those cases, how are the respective rights and obligations 
of interested parties, such as the State, the carrier, passengers, con- 
signors and consignees, crews, and those whose personal and pro- 
prietary rights may have been invaded by the air carrier, to be ad- 
justed? Surely, to leave those rights and obligations unenforced 
because of a vacuum in the law of aerial navigation, would, by far, 
be a greater social evil than such as might result from supplying 
the deficiency by analogy from other Codes. We recognize the 
need of a complete Code on aerial law; but jurists and legislators 
are yet too bewildered by the unexpected momentum of air naviga- 
tion to betake themselves earnestly to the task of codifying what 
might be deemed suitable principles of law for its regulation. The 
factual and legal analogy may not be altogether accurate or com- 
plete, but, in a practical sense, there is enough of it in certain cases 
to warrant the application of the formula. And let us remind our- 
selves in this connection that the Latin American jurists entertain 
no fears that, from the application of the rules of the Codes to 
analogous cases in air navigation, “precedents,” in the Common 
Law acceptation of that word, may be created that might ultimately 
interfere with the independent development of a body of air law 
proper. “Judicial decisions possess no obligatory force except in 





ay. “Art. 43. 

130. Art. 83. 

131. Arts. 16 and 17, Decree No. 559 of March 15, 1920. 
132. Law No. 117, Dec. 6, 1913. 

133. Law No. 85, Dec. 9, 1915. 
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the cases in which they were rendered.”'** They do not constitute 
a legal doctrine binding upon the judiciary for all time; they are, 
at the most, the opinions of men learned in the law and entitled 
as such to respectful consideration.**® 


(IV) 
CLASSIFICATION 


It is but natural that international conventions and local legis- 
lation on aerial navigation should attempt some classification of 
the sort of ownership, in the light of the service rendered, of which 
this new type of conveyance may be the object. Classification here 
has become as necessary as in the case of ships and similar means of 
transportation affected with a public interest, in order to determine 
the measure of control that the local authorities may exercise over 
them and avoid international complications. By analogy to vessels, 
aircraft have been classified into: 


A. Public, State, or Official 


By public, or state, or official (terms which we use interchange- 
ably), we understand that the aircraft are: (1) Owned'** either by 
(a) the General Government (the Union, in federal republics), (b) 
the States or provinces (meaning, of course, the major political 
divisions of the country), or (c) the Municipalities (or local sub- 
divisions) ; (2) in the Military; or (3) in the Administrative'*" serv- 
ice, such as (i) posts, (ii) customs, and (iii) police. With respect 
to aircraft in this category, there can be no doubt that the principles 
of public law applicable to vessels similarly circumstanced will also 


apply.'** 


134. Art. 3, par. 2, Tit. Prel., Codigo Civil, Chile; Art. 17, Ch. 3, Titl. 
Prel., Codigo Civil, Colombia. 

135. App. 9, p. 511, Codigo Civil, Peru. See also: de Vedia’s Consti- 
tucion Argentina [1907], par. 543, p. 534. 

136. Art. 1, Decree of July 30, 1926, Argentine; Art. 4, par. 1, Decree 
of July 22, 1925, Brazil; Art. 14, Decree of April 21, 1928, Cuba; Art. 1971, 
Codigo Administrativo, Panama; Art. 28, Law No. 13,477 of June 21, 1920, 
Venezuela. 

137. Art. 4, Decree of July 22, 1925, Brazil; Art. 2, Decree No. 559, 
March 15, 1920, Colombia; Art. 2, Decree of. Oct. 17, 1925, Chile; Art. 14, 
Decree of April 21, has Cuba Art. 70, Law No. 13,477 of June 21, 1920, 
Venezyela; Art. 30, Cc. A: Art. "30, c. ©. A. N. A:: Ast: & Pan- 
American ‘Convention. 

a” Puente, International Law as Applied to Foreign States (1928), 
p. 45. 
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B. Private 


This category includes aircraft (1) Owned'*® and operated by 
(a) a person, partnership, corporation, or other civil or mercantile 
private institution for profit; or (2) engaged’*° in (a) Commercial 
(such as the carriage of persons or merchandise), (b) Instructional, 
(c) Sportive, or (d) Experimental, service. This type of aircraft 
does not come under the classification of “public utility,” as that term 
is understood in Latin America.‘4* They are subject, in the full 
sense of the law, to the express provisions and implications of the 
local legislation. 

Some countries have undertaken to classify aircraft, in addi- 
tion to public and private, into: 


C. General 


This classification is intended to cover aircraft engaged es- 
sentially in the public transport of passengers or freight, as con- 
tradistinguished from the private transport of persons or things 
for the sole benefit of the owner or operator.44? It must be pub- 
licly owned,'** and is regarded as a “public utility.”*** 

There seems to be no doubt of the right of the State, under 
the power of eminent domain, to expropriate privately-owned air- 
craft in cases of national necessity.14° The law in Colombia’**® au- 
thorizes the Nation, “in case of war, to appropriate to its service 
all aviation material, upon indemnifying its owners on the basis of 
its cost, according to the invoices, estimates and conditions.” The 
same law exists in Salvador,'*’? with this difference: that the ex- 





139. Art. 4, par. 2, Decree of July 22, 1925, Brazil; Art. 2, Decree of 
Oct. 17, 1925, Chile; Art. 14, Decree of April 21, 1928, Cuba; Art. 1971, 
Codigo Administrativo, Panama. 

140. Art. 1, Decree of July 30, 1926, Argentine; Art. 4, par. 2, Decree 
of July 22, 1925, Brazil; Art. 2, Decree No. 559, March 15, 1920, Colombia; 
Art. 14, Decree of April 21, 1928, Cuba; Art. 30, Law No. 13,477 of June 21, 
1920, Venezuela. 

141. Art. 34, Law No. 13,477 of June 21, 1920, Venezuela. 

142. Arts. 28 and 30, Law No. 13,477 of June 21, 1920, Venezuela; 
Art. 1, Decree of July 30, 1926, Argentine. 

143. Art. 32, Law No. 13,477 of June 21, 1920, Venezuela. 

144. Art. 32, Law No. 13,477 of June 21, 1920, Venezuela; Art. 7, 
Agreement of Costa Rica with Tietjen, vol. 2, year 1925, Coleccion de Leyes 
vy Decretos, pp. 526, 531. 

145. Art. 17, Constitution of Argentine (1860); Art. 72, sec. 17, Con- 
stitution of Brazil (1891); Arts. 32 and 33, Constitution of Colombia (1911) ; 
Art. 15, Constitution of Costa Rica (1917) Art. 26, par. 4, Constitution of 
Ecuador (1906) Arts. 66 and 67, Constitution of Honduras (1925); Art. 27, 
par. 2, Constitution of Mexico (1917); Arts. 38 and 39, ‘Constitution of 
Peru (1920); Art. 144, Constitution of Uruguay (1887). 

146. Art. 12, Law No. 126, Dec. 31, 1919. 

147. Art. 3, Decree of May 17, 1923. 
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propriation may be effected not only in case of war, but also of 
“rebellion, or sedition, or revolutionary attempts from the outside.” 
No provision exists in the Aviation Law of Salvador for indemnify- 
ing the owner, in view, perhaps, of the fact that the right to com- 
pensation is safeguarded by the National Constitution.**® 

All the International Conventions on aerial navigation contain 
a provision like this :**° 


“All State aircraft, other than military, naval, customs and police 
aircraft shall be treated as private aircraft and as such shall be subject 
to all the provisions of the present Convention.” 


The principle of the provision is a very important one from the 
point of view of international law, as it limits the privilege of sover- 
eign immunity from foreign judicial process only to aircraft en- 
gaged in a recognized governmental service, which the signatories 
have properly kept within the bounds of the executive and adminis- 
trative prerogatives enumerated in the conventions. Heretofore, 
the established law had been that: “the property possessed by a 
government, be it owned or requisitioned, engaged in enterprises not 
strictly governmental, but partaking more of a commercial nature, 
for profit, is not deprived of the privilege, decreed by international 
comity, of immunity from the process of arrest.”2°° Under the 
terms of these conventions, aircraft engaged in “General” service, 
such as we have described above, will be amenable to judicial or 
executive process or action in a foreign country. 





148. Arts. 18 and 31. 

149. Art. 30, C. I. N. A.; Art. 30, C. I. A. N. A.; Art. 3, Pan-American 
Convention. 

150. Puente, International Law as Applied to Foreign States (1928), 
p. 70. Article 43 of the Codigo Civil of Argentine, provides: “No criminal 
or civil actions for the recovery of damages can be brought against juristic 
persons, even though their members collectively or their managers individually 
have committed criminal offenses which redound to the benefit of said juristic 
persons.” By article 33, “juristic persons” are, among others, the State, the 
Federal Provinces, and the Municipalities in each Province. See also: Mazza 
et al. v. Fisco Nacional (1916) 124 Fallos Sup. Ct. (Arg.) 39; Gartner v. 
Buenos Aires (1910) 113 Fallos Sup. Ct. (Arg.) 144. But compare: Banco 
de Londres y Brazil v. Gobierno Nacional (1918) 129 Fallos Sup. Ct. (Arg.) 
5; Law No. 3952, of 1900, Argentine. For a criticism of the doctrine of 
State Immuniiy, see: La Responsabilidad del Estado, by Arturo Barcia Lopez, 
in vol. 23 Revista de Derecho, Historia y Letras (1921, Argentine), 483. See 
also: American Trading Co. v. Government of the United States of Mexico 
(1924) 5 Fed. (2d) 659, affirmed in 264 U. S. 440; Berizzi Bros. Co. v. 
SS. Pesaro (1926) 271 U. S. 562; The Porto Alexandre (1920) L. R. Prob. 
30 A. C.; The Gagara (1919) Prob. 95; The Annette (1919) Prob. 105; 
Compania Mercantil Argentina v. United States Shipping Board (1924) K. B. 
816, 40 L. T. 601, A. C.; Position of Foreign States before French Courts 
(1929), Eleanor Wyllys Allen, pp. 1, 24; Position of Foreign States before 
German Courts (1928), Eleanor Wyllys Allen, p. 24. 
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V. 
NATIONALITY 


The C. I. N. A. of 1919,15* has provided, by analogy to Mari- 
time Law,'*? that: 


“Aircraft possess the nationality of the State on the register of 

which they are entered.” 
The C. I. A. N. A. of 1926,1°* has done nothing more than to re- 
state, ipsissima verba, on this as on almost every other point, the 
words of the Convention of 1919. The Pan-American Convention 
of 1928, which is of more immediate practical interest to the Latin 
American republics, states the principle thus :?** 

“Aircraft shall have the nationality of the State in which they are 
registered and can not be validly registered in more than one State.” 
These are, of course, principles incorporated in international con- 
ventions to which the great majority of the Powers are parties. But 
the same idea is found in the legislation of many States. For in- 
stance, the Cuban law’® says that: 


“Aircraft shall, for the purpose of aerial navigation, have the 
nationality of the State in which they are registered.” 


The Argentine law,'*® says: 


“The nationality of aircraft for legal effects, is that of the country 
of registration.” 
In Chile we meet with very detailed provisions’®’ relative to the 
registration and nationality of aircraft. Article 7 of its law pro- 
vides that: 

“Chilian nationality, be it original or acquired by naturalization, is 
required of every owner of Chilian aircraft. But foreigners may be 


owners if domiciled in Chile and engaged in commerce, industry or a 
profession.” 


By article 10 of the same law, aircraft already registered in a for- 
eign country cannot be inscribed in the national register; and in the 





151. Art. 6. Article 8 provides: “An aircraft cannot be validly reg- 
istered in more than one State.” 

152. Westlake, Traite de Droit International (1924, de la Pradelle’s 
translation), 176; Saunder’s age Law (1910), 2nd ed., 16; McMillan’s 
Scottish Maritime Practice (1926), 1 

Art. 6. 
Art. 7, par. 1. 
Art. 15, Decree of April 21, 1928. 

156. Art. 2, par. 3, Law No. 2366, Sept. 4, 1925. 

157. Title II, Arts. 5-12, Decree of Oct. 17, 1925. 
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event of the simultaneous registration of an aircraft in Chile and 
in some other country, the Chilian registration shall be null and of 
no effect. 

A clause which is likely to have far-reaching controversial ef- 
fects in the not distant future, which will likely be adopted with 
respect to aircraft, by the other republics of Latin America, is the 
so-called “Calvo” clause, found in this form in the aviation law of 
Colombia :1°° 


“Private aviation enterprises established or to be established in 
the territory of the Rupublic, shall be considered as national, and like- 
wise any privately-owned aircraft intended for touring or commerce.” 


We might merely observe that the tendency is to uphold the validity 
of a clause of this character under International Law, and that the 
government to which such enterprises or aircraft belong, can inter- 
fere only when there has been “a denial or delay of justice,” in the 
connotations of those words in International Law.’ 

And so we conclude this cursory analysis of the law of aerial 
navigation in Latin America. 





158. Art. 3, Decree No. 559, March 15, 1920. Article 23 of the Con- 
stitution of Ecuador of 1906 provides: “Every contract which a foreigner 
or foreign company may make with the Government, or with a private in- 
dividual, shall implicitly carry the condition of renunciation of all diplomatic 
claim.” To the same effect: Art. 14, Law Respecting Foreigners, August 25, 
1892, Ecuador; Art. 15, par. 2, Law Respecting Foreigners and Naturaliza- 
tion, Nov. 17, 1888, Colombia; Art. 27, par. 7, subsec. I, Constitution of 
Mexico (1917). 

159. United States on behalf of North American Dredging Company 
of Texas, claimant v. The United Mexican States (1926), opinions of Com- 
missioners, U. S.-Mex. Claims Commission, pp. 21, 24, 27. 











PRACTICE AND PROCEDURE BEFORE THE 
FEDERAL RADIO COMMISSION 


Louis G. CALDWELL* 


I. INTRODUCTORY 


The powers and duties delegated to the Federal Radio Com- 
mission by the Radio Act of 1927, as amended,’ may, for the pur- 
pose of studying its practice and procedure, be classified under two 
headings: (1) quasi-legislative, and (2) quasi-judicial. The use 
of these terms is not free from just criticism for failing to take 
into account the great amount of routine work of a purely adminis- 
trative nature which devolves upon the Commission. The nature 
of this work and the procedure governing it will, however, be pointed 
out under the second of the two headings. 

The term “quasi-legislative” is used in this article to character- 
ize the functions of the Commission with reference to the making 
of rules and regulations. In this respect the Commission has powers 
and duties of greater breadth, and which are more nearly truly 
legislative in character, than perhaps any other federal commission. 
These powers and duties are contained largely in Section 4 of the 
Act (which section, however, is not confined to matters coming 
within this description) but are partly scattered among other sec- 
tions. They may be classified as follows: 

1. Divisions of the radio spectrum into bands and allocation 
of these bands to particular services. Except as it is restricted by 
international conventions and agreements to which the United States 
is a party,” by the needs of Government stations,’ and by the rights 





*Of the Chicago Bar, Lecturer on International Law at Northwestern 
University Law School. 


1. Approved Feb. 23, 1927, 44 Stat. 1162. Under the Act the Commission 
was to be the licensing authority for only one year after its first meeting and 
thereafter to be an appellate tribunal reviewing actions of the Secretary of 
Commerce. By successive amendments approved March 28, 1928, March 4, 
1929, and Dec. 19, 1929, the Commission has been continued as the licensing 
may ai and is henceforth to continue as such “until otherwise provided 
y law 


2. International Radiotelegraph Convention of 1927, Treaty Series 767; 
North American Agreement of March 1, 1929, Treaty Series 777-A. 


3. Sec. 6 of the Radio Act of 1927 gives the President power to assign 
frequencies to Government stations. 


[144] 
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of existing stations under the Radio Act of 1927,* the Commission 
has been given the power of disposing of the entire radio spectrum 
(the range of radio waves from 10 kc. to 60,000 ke. and as much 
higher as the progress of science permits).® Its first duty (theo- 
retically, if not altogether actually) has been to partition this radio 
spectrum into “bands,” i. e., smaller ranges of radio waves, to be 
allocated each to one or more types of service, or kinds of radio 
communication. For example, the band from 550 ke. to 1,500 ke. 
has been allocated exclusively to broadcasting stations and is popu- 
larly called the broadcast band.* Other bands have to be carved 
out of the low frequency band (10 kc. to 550 ke.)* and out of the 
high frequency band (1,500 kc. to 60,000 ke. or higher)* and al- 
located to maritime communication, aircraft communication, point- 
to-point wireless telegraphy, telephony and facsimile, amateurs, ex- 
perimenters and various other services. In making such allocations 
the Commission is exercising functions expressly conferred by Sec- 
tion 4 of the Act, but must conform to the standard of “public 
interest, convenience or necessity.” While no attempt will be made 
in this article to define this phrase with reference to the exercise 
of these functions, it is obvious that it involves a determination of 
the comparative needs of the several services and of their relative 
public importance. 

2. Channeling system. Except as restricted as aforesaid, the 
Commission has, by Section 4, been given the power and duty of 
dividing each band into “channels,” a channel being a narrow band 
of frequencies believed to be necessary and sufficient for the opera- 
tion of a single station. Thus in the broadcast band there are 96 
channels each 10 ke. in width; the frequency in the middle of each 
channel is the one assigned to a station and is commonly referred 





4. Under Sec. 11 of the Act a licensee is entitled to hearing before a 
renewal may be refused ; the license must be renewed if “public interest, con- 
venience or necessity” would be served thereby. 

5. The International Convention specifically covered 10 kc. to 60,000 kc. 
Frequencies as high as 75,000 kc. have been licensed by the Commission. 
For a statement of the scientific facts and principles underlying radio law see 
Report of the Standing Committee on Radio Law, Reports of the American 
Bar Association, 1929, Vol. 54, pp. 410-436. 

6. General Order 40, Aug. 30, 1928, 2nd Ann. Rep., p. 48. In Europe an 
additional band of 160 kc.-224 ke. is used for broadcasting, as well as a few 
scattered frequencies elsewhere. 

7. There is no specific general order covering this band. In general the 
Commission follows the allocation in the International Treaty, Sec. 7, Art. 5, 
of the General Regulations. See 2nd Ann. Rep., p. 273; 3rd Ann. Rep., pp. 


8, G. O. 55, Dec. 22, 1928, 3rd Ann. Rep., p. 57; G. O. 74, Oct. 11, 1929, 
ibid., p. 65; ibid., pp. 14-15, 20; 2nd Ann. Rep., p. 273. 
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to in designating a particular channel.** These broadcasting chan- 
nels, thus designated, begin with 550 kc., 560 kc., 570 kc., etc., and 
proceed up to and including 1,500 kc. Channels within a particular 
band may be further classified and restricted, e. g., with reference 
to the power which any one station may use on such a channel, the 
number of stations which may operate simultaneously on such a 
channel, and the geographical separation which must exist between 
such stations (if more than one), or the type of apparatus which 
may be used. For example, of the 96 channels in the broadcast 
band, six have been reserved for exclusive use by Canadian stations.® 
Of the remaining 90, 40 have been designated as “cleared” chan- 
nels (to be used by only one station at a time in the evening and 
that of substantial power of 5,000 watts or more); 40 have been 
designated as “regional” channels (to be used by from two to about 
five stations at a time in the evening, with power not to exceed 1,000 
watts) ; four have been designated as “high power regional” chan- 
nels (to be used by two or more stations at a time in the evening, 
with power not to exceed 5,000 watts) ;!° and six have been desig- 
nated as “local” channels (to be used by a large number of stations 
at a time in the evening, with power not to exceed 100 watts). Due 
to the requirements of such laws as the Davis Amendment™ or of 
international obligations such as the North American Agreement of 
March 1, 1929,'? the channels must sometimes be further classified 
and restricted as to the geographical region in which they may be 
used. Thus, the 40 cleared channels in the broadcast band were 
allocated eight to each of the five zones into which the country was 
divided by Section 2 of the Act, the share of each zone being speci- 
fied by an enumeration of its eight channels by frequency. Sub- 
ject to the Davis Amendment and the international obligations of 
the United States, the Commission must, in exercising its functions 





8a. For an analysis of what constitutes a “channel,” see the 1929 Report 
of the Standing Committee on Radio Law of the American Bar Association, 
pp. 415-418. 

9. This is due to an informal “gentleman’s agreement” with Canada 
arrived at between the Secretary of Commerce and the Canadian authorities 
prior to Feb. 23, 1927. Under this agreement 11 additional channels are 
designated for shared use between the two countries. See G. O. 40, 2nd 
Ann. Rep., p. 48 

10. As a matter of fact, the Commission has exceeded this power limita- 
tion: e. g, KSTP at St. Paul and WJSV at Mt. Vernon, Va. 

11. Act of Congress approved March 28, 1928, Sec. 5, requiring equal 
allocation of broadcasting facilities equally among the five zones and equitably 
among the states according to population. G. O. 40 was an attempt to give 
effect to this provision. 


12. See Paragraphs 1 and 5 of that Agreement. 


+ 
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under this heading, conform to the standard of public interest, con- 
venience or necessity. 

3. Regulations to prevent interference and to make possible 
the maximum use of the radio spectrum. This subject is inextricably 
intertwined with the two just enumerated. All radio regulation is 
primarily based on the fact that at best the total of radio facilities 
is limited, and that the little there is would be useless if interference 
be not prevented both by suitable limitations on the total number of 
stations in operation and by requiring those which are in operation 
to conform to high technical standards. Regulations under this 
heading cover the type and efficiency of apparatus, the qualifications 
of operators,'* the use of precision equipment to avoid frequency 
deviation, the suppression of parasitic radiation such as harmonics, 
the use of a high percentage of modulation (e. g., in broadcasting), 
the keeping of necessary records and the making of periodical re- 
ports, etc. Here again the Commission’s powers are largely derived 
from Section 4 and are governed by the standard of public inter- 
est, convenience or necessity. 

4. Regulations with respect to contents of communications, etc. 
By Section 29 it is provided: 


“Nothing in this act shall be understood or construed to give the licens- 
ing authority the power of censorship over the radio communications 
or signals transmitted by any radio station, and no regulation or con- 
dition shall be promulgated or fixed by the licensing authority which 
shall interfere with the right of free speech by means of radio com- 
munications.” 


The power of the Commission to make regulations with respect 
to the program service of broadcasting stations and similar matters 
is, therefore, very restricted. The Commission is, however, given 
express authority by Section 18 to make rules and regulations to 
carry into effect the requirement of nondiscrimination between can- 
didates for public office, by Section 4(b) “to make special regula- 
tions applicable to radio stations engaged in chain broadcasting,” 
and by Section 4(i) “to make general rules and regulations requir- 
ing stations to keep such records of programs . . . as it may 
deem desirable.”** Whether further powers are given by implica- 





m = This is regulated by the Secretary of Commerce under Sec. 5 of 
e Act. 

I4. General Order 43, September 8, 1928, was an attempt to restrict 
duplication of programs on cleared channels. Because of vigorous protests 
and because of evidence of the drastic scope and effect of the order, the 
Commission postponed its effect date from time to time and finally repealed 
it in December, 1929. U.S. Daily, Dec. 21, 1929. 

15. No such rules and regulations have been adopted. 
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tion by these and other provisions in the Act, would be beyond the 
scope of this article to inquire. Under the same heading may be 
considered the restrictions placed on other types of communications. 
Amateurs may not ordinarily engage in commercial correspond- 
ence.'** Neither may experimenters.°” Broadcasters may not en- 
gage in point-to-point telephony. There are restrictions on rebroad- 
casting.?°° 

5. Regulations with respect to procedure. By Section 11 (cover- 
ing hearings on applications), and by the third-to-the-last paragraph 
of Section 5 (covering hearings de novo on appeals taken from de- 
cisions of the Secretary of Commerce), the Commission is given 
power to make rules and regulations to govern hearings. Within 
certain limits it may prescribe the form and contents of applications. 
This subject is mentioned at this juncture only for the sake of com- 
pleteness, since it is incidental to the exercise of the quasi-judicial 
functions of the Commission. 

The term “quasi-judicial” is used in this article to character- 
ize generally an aggregate of powers and duties conferred by the 
Act on the Commission in connection with the granting and revoca- 
tion of licenses. The term “licensing function” would, perhaps, be 
more accurate. Not all, by far, of the work of the Commission 
to be discussed under this heading, is really quasi-judicial in char- 
acter. Much of it is of the purest administrative type. Yet that 
which is quasi-judicial in character presents some of the most baffling 
procedural difficulties and elusive problems which have arisen in any 
branch of jurisprudence. 

It must be remembered that while the Radio Act of 1927 for- 
bids radio communication without a license, under penalty of a fine 
of not more than $5,000 or by imprisonment for not more than five 
years," the Department of Justice and not the Commission is 
charged with the enforcement of the penal provisions. The Com- 
mission is a licensing authority. It determines, within the limits 
permitted by international treaty, by statute, and by its own regula- 
tions, who shall and who shall not have licenses, what shall be the 
terms of such licenses, and when they shall be revoked. Its sole 
guide in the granting of licenses is again public interest, convenience 





ISa. G. O. 24, Mar. 7, 1928, 2nd Ann. Rep., p. 43; G. O. 76, Nov. 6, 1929. 
15b. G. O. 64, May 20, 1929, 3rd Ann. Rep., p. 61. 

15c. G. O. 68, June 10, 1929, 3rd Ann. Rep., p. 64. 

15d. Secs. 32 and 33. 
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or necessity."* Under certain circumstances it must hold hearings 
on applications and from certain of its decisions appeals may be 
taken. When it is considered that frequently it must choose a few 
out of a great many applicants for a particular type of privilege, 
that more often than not the granting of the privilege applied for 
will adversely affect many other licensees and applicants, that in 
any such proceeding the validity of one or more of its regulations 
may be at stake, that there is no definite rule or precedent to guide 
it in determining who are entitled to be considered interested par- 
ties or how to give such parties adequate notice and opportunity 
to be heard, not to mention many other problems, it will readily 
be seen that the way to a satisfactory practice and procedure is 
not strewn with roses. 

In discussing the quasi-judicial functions of the Commission, 
this article will describe the entire procedure to be followed, from 
the filing of the several kinds of applications through to the ultimate 
action of the Commission thereon, with an attempt to state the rights 
of interested parties at each stage and to point out such questions 
as are as yet undecided or uncertain. 

Notwithstanding the fact that Section 5 of the Act has not 
been allowed to take its course, the Secretary of Commerce still 
has important powers and duties in the regulation of radio com- 
munication. They are as follows: 


1. To prescribe the qualifications of station operators, to classify 
them according to the duties to be performed, to fix the forms of such 
licenses, and to issue them to such persons as he finds qualified. 

2. To suspend the license of any operator for causes defined in 
the Act. 

3. To inspect all transmitting apparatus. 

4. To report violations of the Act or of regulations to the Com- 
mission. 

5. To designate call letters of all stations. 

6. To cause the publication of call letters and other data. 

7. To receive applications for license which are filed. 

8. To act as the licensing authority when the Commission is not 
in session.?7 


Appeals from “any decision, determination or regulation of the 
Secretary of Commerce” may be taken to the Commission by “any 
person, firm, company, or corporation, any State or political division 
thereof aggrieved or whose interests are adversely affected” thereby, 





16. Secs. 9, 11 and 21. This, of course, is subject to the Davis Amend- 
ment, which amended Sec. 9 and to certain specific statutory provisions, such 
as in Secs. 12, 13, 14, 17, 18, 19, 27, 28, 29, etc. 

17. Secs. 5, 10 and 11, 
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upon conditions prescribed in Section 5. The Commission hears 
such appeals de novo. No such appeal has yet been taken, and no 
rules or regulations have been adopted with reference thereto. It 
will not be worth while to attempt to analyze or discuss the present 
powers and duties of the Secretary of Commerce since no serious 
legal questions are involved.*® 


II. ProcepurE FoLttowep IN EXERCISE OF QuaSI-LEGISLATIVE 
FUNCTIONS 


The Commission has not, as yet, adopted any formal rules and 
regulations in the usual sense of the word. Instead, it has pur- 
sued the practice of issuing from time to time “general orders,” 
numbered consecutively, which, at the date of writing, have reached 
a total of 84.1. These orders cover a variety of matters. A great 
many of them are extensions of all licenses of a given class, e. g., 
extensions of all broadcasting licenses (which have a common ex- 
piration date) for 30, 60 or even 90 days.? Others are authoriza- 
tions to the individual commissioners to travel into their respective 
zones for the purpose of making investigations, etc.* A consider- 
able number of them, however, partake genuinely of the character 
of rules and regulations, and among them will be found examples 
of each of the five classes enumerated under the preceding heading.‘ 

The general orders, by their very nature, are piecemeal, and 
unsatisfactory as a source of information as to the law of the Com- 
mission. No one subject of any substantial scope is yet thoroughly 
covered. Nor are the rules and regulations which are actually fol- 
lowed by the Commission in practice all to be found in these orders. 
Some are to be found by implication from international conventions 





18. In case the Secretary of Commerce should become the licensing 
authority, there are serious defects in Sec. 5 when read together with Secs. 
11 and 16. See 1929 Report of Standing Committee on Radio Law, p. 476. 


1. General Orders 1-16 are contained in the Commission’s Ist Annual 
Report, pp. 12-16; G. O. 17-49 in the 2nd Annual Report, pp. 41-55; G. O. 
50-74 in the 3rd Annual Report, pp. 55-67. Later General Orders may be 
obtained in mimeographed form on application to the Secretary of the Com- 
mission. 

PAE ON Rana EON RO 
44, 4, 54,58, 0, 09, 32,78, 83. 

3. Exe.G: ‘0. 17,32 

4. Allocation of few or ome, G. O. 6, 13, 24, 40, 50, 55, 56, 74; 
channeling ~~, G. O. 19, 40, 42, 55, 56, 62, 74; prevention of inter- 
ference, 7, 8 13, 15, 19, 30, 41, 42, me 48, 50, 51, 53, 55, 56, 61, 62, 64, 
66, 75, 77, 79, ‘ho, restrictions on character of communications, So. 16, 49, 
52.:43,.46, 57, 59; 63, 71, 64, 24, 68, 76, 78, 81; definitions, G. O. 41, 48; hear- 
ings and procedure, G. O. 12, 14, 15, 28, 37, 64, 67, 75, 76, 79 and statements 
issued to accompany G, O. 40 and 42, 2nd. Ann, Rep., pp. 49, 51. 
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and agreements; some appear in the form of published statements 
of the Commission; and still others are a sort of unwritten law 
which has gradually developed. The time has arrived, however, 
when a formal set of rules and regulations is not only desirable but 
imperatively necessary. ‘ 

In the first year or two, while somewhat more could have been 
accomplished along this line than actually was, it was impossible 
to evolve a complete set of rules and regulations, even of a tenta- 
tive character. In the broadcast band the Commission was, at the 
outset in 1927, met with a chaotic condition resulting from the crowd- 
ing of 732 stations on and between the limited number of channels, 
although half that number would have been excessive. The open- 
ing and development of the high frequency band which the next two 
years were to witness were hardly suspected. No allocation of the 
radio spectrum to services, and little in the way of a channeling 
system were possible (outside the broadcast band) until after the 
Washington Conference in the fall of 1927. What is sometimes 
called the domestic high frequency band (1,500 ke. to 6,000 kc.) 
could not be allocated except on a tentative basis until after the 
conclusion of the North American Agreement of March 1, 1929. 

As a result, hearings held by the Commission often assumed 
a hybrid character, particularly those which concerned disposition of 
facilities in the high frequency band. The Commission had pending 
before it hundreds upon hundreds of applications for authorization 
to construct and operate new stations on these frequencies, for a 
wide variety of purposes and services and from many kinds of busi- 
nesses and individuals. These applications asked for facilities many 
times the total available. In a sense, hearings were made to serve 
both (1) the requirement of the Radio Act of 1927 for opportunity 
for hearing on particular applications and (2) the purpose of giving 
the Commission the information necessary to determine upon proper 
rules and regulations as to allocation between services, channeling, 
etc.2 Classes of applicants were heard in turn as to the needs of 
their particular businesses ; as to the defects in claims made by other 
classes of applicants; as to the proper width of channel for various 
types of service, etc. Thus the Commission was assisted in formulat- 
ing the very rules by which the applications were later to be granted 
or denied. By June, 1929, substantially the entire portion of the 
high frequency band suitable for practical use had been allocated 
to services, channeled, and parceled out to applicants.® It had been 





5. See 2nd Ann. Rep., pp. 25-34. 
6. See 3rd Ann. Rep., pp. 21-24, 
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an anomalous situation not likely to occur again on so large a scale. 
While there may and undoubtedly will be important changes, they 
will more and more take the form of amendments to existing rules 
and regulations, as set forth in general orders or, it is to be hoped, 
in a formal printed pamphlet such as that issued by other federal 
commissions. 

An applicant now finds that he must either make his applica- 
tion accord with the existing law of the Commission or, if he de- 
sires something inconsistent with that law, must find some way to 
cause its repeal or its annulment. For example, a prospective broad- 
caster may desire a frequency outside the broadcast band, e. g., in 
adjacent bands now allocated to and used for maritime wireless 
telegraphy. In other words, he desires that the broadcast band be 
extended at the expense of bands devoted to other services. Or a 
concern desiring to engage in point-to-point wireless telegraphy may 
feel that channels in the high frequency band are separated by too 
wide a margin and that there is room between them to permit it to 
operate its proposed stations. Examples might be multiplied but 
the foregoing will serve as illustrations. 

Three methods of raising such a question suggest themselves. 


The first is that usually followed by the Commission in such 
cases when there are important issues involved, that of informal 
conference with all licensees and applicants interested. The de- 
velopment of shore-to-ship telephony since General Order No. 55 of 
December 22, 1928,°* and General Order No. 74 of October 11, 
1929,7 is a case in point. It obviously had to be accommodated. 
For this purpose the Commission held a general open conference, 
under the auspices of its Engineering Division, on January 14, 1930, 
to determine what amendments to the general orders then in force 
were necessary or desirable.* Although the conference lasted sev- 
eral days and there were many vigorous controversies among the 
interested parties present, the result will undoubtedly be one satis- 
factory to all of them and no formal hearings or legal proceedings 
will result. A similar method has been followed in ascertaining 
the radio needs of aviation.° There is now pending before the Com- 
mission a formal motion to amend General Order 40 (covering the 
broadcast band) so as to increase the number of cleared channels 
from 40 to 50 at the expense of the regional and local channels; 

6a. 2nd Ann. Rep., p. 57. 
7. 3rd Ann. Rep., p. 65 


8. See U. S. Daily for Dec. 15, 1929, Dec. 19, 1929, and Jan. 15, 1930. 
9. See 3rd Ann. Rep., pp. 25 et seq. 
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this motion was filed by a group of several broadcasting stations.*° 
General Order 40 itself was the result of several important open 
hearings, participated in by the leading radio engineers of the coun- 
try and by representatives of all important branches of the indus- 
try. That the Commission has power to proceed in this manner 
is clear from Section 4(k) of the Act. 

Nevertheless, such hearings as have been described have no 
formal, legal status. There is no way of compelling the Commission 
to hold them. There are no rules or regulations governing them when 
held. The Commission is not bound by anything agreed upon at such 
a conference, and no appeal may be taken from a regulation, as such, 
adopted by the Commission as a result thereof. The situation is 
not such as it would have been if the original Section 5 of the Radio 
Act of 1927 had been allowed to take its course and, at the end of 
the first year, the Secretary of Commerce had become the licensing 
authority and the Commission had become an appellate tribunal. 
That section provided for appeals from “any decision, determina- 
tion or regulation of the Secretary of Commerce” to the Commission. 

A second method is by filing and insisting on a hearing upon 
an application which is inconsistent with the rules or regulations 
attached, and thereby raising the question as to whether such rules 
or regulations are not invalid, or unreasonable, or deserving of re- 
peal. To some extent the same question arises when the Commission 
undertakes to revoke a license for infraction of a regulation which 
the licensee attacks as invalid. This seems a legitimate manner of 
raising such a question, although the Commission has not yet adopted 
a definite policy as to the extent to which it will permit a hearing 
and evidence upon such an issue. This matter is again discussed 
under an appropriate subheading in Part III of this article. In 
any event, if the Commission denies the application, whether with 
or without hearing, an appeal may be taken under Section 16 to 
the Court of Appeals of the District of Columbia (if the applica- 
tion falls within the four classes of application therein described) 
and the validity of the rule or regulation attacked may be argued 
and determined in that court.?* The same is true in cases of revo- 
cation of license, at least when the appeal is taken to the Court of 
Appeals as distinguished from the district courts of the United 
States. In view of the broad administrative power which that 
court seems to have on such appeals, it apparently can pass even on 





10. See U. S. Daily, Nov. 13, 1929, Dec. 21, 1929. 
11. See 2nd Ann. Rep., pp. 11-18. 
12. See 1929 Report of Standing Committee on Radio Law, p. 477. 
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the desirability or wisdom of a regulation and repeal or disregard 
it as it deems best. An example of this is found in Carrell v. Federal 
Radio Commission2* In that case an applicant for renewal of li- 
cense with respect to each of three portable broadcasting stations, 
appealed from a decision of the Commission denying the applications 
(after hearing). Prior to the hearing the Commission had adopted 
its General Order 30 of May 10, 1928, in which it directed that 
after July 1, 1928, “all portable broadcasting stations will cease 
operations.” This regulation was attacked, passed upon, and upheld 
in the Court of Appeals. Another example, but much less clear, 
is found in General Electric Co. v. Federal Radio Commission."* 
In this case, the applicant had filed with the Commission an applica- 
tion for renewal of its license to operate Station WGY at Schenec- 
tady, N. Y., which had been operating during the previous license 
period on 790 kc., full-time, with 50 KW power. On August 30, 
1928, prior to taking any action on the application for renewal, the 
Commission adopted its General Order 40 which designated 790 kc. 
as a cleared channel and assigned it to the Fifth Zone (the Rocky 
Mountain and Pacific Coast States) for exclusive evening use. On 
September 11, 1928, the Commission adopted a tentative, and on 
October 12, 1928, a definite new allocation of the approximately 
620 existing broadcasting stations to the channels as defined and 
restricted by General Order 40, the allocation to go into effect on 
November 11, 1928 (the first date of the next succeeding license 
period). KGO, a station also owned by the General Electric Com- 
pany and located at Oakland, California, was assigned to full-time 
use of 790 ke., while WGY was given what is known as a “limited- 
time” assignment on the channel.'? The Commission adopted and 
announced on September 11th a procedure whereby any station dis- 
satisfied with its assignment might apply for a modification thereof 
and be heard thereon prior to November 11th; it required, however, 
that such a station specify the assignment desired (so that stations 
tentatively assigned thereto might be notified and given an oppor- 





13. Nov. 4, 1929, 36 F. (2d) 117. 

14. Feb. 25, 1929, rehearing denied Mar. 9, 1929, 31 F. (2d) 630; cer- 
tiorari granted by U. S. Sup. Ct., Oct. 14, 1929 (Adv. Ops., 1929-1930, p. 22), 
will probably be dismissed for want of jurisdiction, since Supreme Court so 
indicated at close of oral argument by counsel for the Commission on Jan. 20, 
1930. U. S. Daily, Jan. 21, 1930. 

15. A “limited time” assignment is defined by G. O. 48, 2nd Ann. Rep., 
p. 54. In the instant case, under an arrangement approved by the Commis- 
sion WGY could have operated until 10:00 P. M. every evening (and during 
three months slightly later) on condition that KGO refrain from operating 
between sunset at Oakland, Cal., and 7:00 P. M. in those months when sun- 
set occurred prior to 7:00 P. M. 
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tunity to be heard). The General Electric Company refused to 
apply for any of the eight cleared channels allocated by General 
Order 40 to the First Zone (in which WGY was located) and, in- 
stead, filed an application asking for full-time operation on 790 kc. 
with 150 K. W. (an amount of power 100 KW in excess of the 
maximum permitted by General Order 42 of the Commission). Thus 
the application was one which could not be granted if General Orders 
40 and 42 were valid and effective. On October 12th the Commis- 
sion denied the application without hearing because of its incon- 
sistency with General Order 40. On the same day it acted upon 
all pending applications for renewal, including that of WGY, which 
it “granted,” but only in accordance with the terms set forth in the 
allocation. On October 17th, pursuant to this action, the Commis- 
sion issued a license to WGY covering the next license period be- 
ginning November 11, 1928, for “limited-time” operation on 790 kc. 
with 50 KW power, which did not reach the General Electric until 
October 29th. On November 9th and again on November 30th the 
General Electric Company appealed from the Commission’s action 
denying its application for renewal of license.** The Court, without 
passing upon General Order 40 or modifying it except by necessary 
implication, reversed the Commission and entered judgment direct- 
ing the Commission to issue to the General Electric Company a li- 
cense to operate WGY full-time on 790 kc. with 50 KW. Thus 
790 kc. ceased to be a cleared channel and the equality between the 
zones with respect to cleared channels was pro tanto disturbed. Yet 
in all later decisions the court has assumed General Order 40 to be 
a valid regulation’’ and it has been approved indirectly in a district 
court of the United States.* Cases now pending before the Court 
of Appeals involve similar situations. In Westinghouse Electric & 
Manufacturing Co. v. Federal Radio Commission,’ is involved a 
question as to whether General Order 40 was in part amended by 
a later action of the Commission and, if it was not, whether the 
order (as well as the Davis Amendment, pursuant to which the order 
was adopted so far as equalization among zones was concerned) 
is valid. In Intercity Radio Telegraph Co. v. Federal Radio Com- 





16. The first appeal did not_specify what decision was complained of, 
but described it as one rendered October 17, 1928, effective October 17, 1928. 
The State of New York also appealed from the Commission’s decision. 

17. E. g., City of New York v. Commission, Nov. 4, 1929, 36 F. (2d) 
115; Great Lakes Broadcasting Co. v. Commission (not yet reported, see U. S. 
Daily, Jan. 7, 13, 1930). 

18. U.S. v. American Bond & Mortgage Co., 31 F. (2d) 448. 

19. Nos. 5104, 5105, U. S. Daily, Nov. 20, 1929. 
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mission and Wireless Telegraph & Communications Co. v. Federal 
Radio Commission,”° the court has before it appellants all of whose 
applications contemplating the establishment of additional stations 
for domestic point-to-point wireless telegraphy were denied. Out 
of a great number of channels specified in the applications in both 
the low frequency and the high frequency bands, most are, for one 
reason or another, unavailable. Some are in bands assigned to 
other services, such as maritime mobile service; some are in the 
transoceanic high frequency band primarily reserved for interna- 
tional transoceanic communication; some have, by international 
agreement, been reserved for exclusive use”? in other countries or 
are in use by stations in other countries which probably have a valid 
legal claim thereto by reason of priority ; some have long since been 
reserved for and assigned to stations of American companies either 
in operation or under course of construction. Yet the Court of 
Appeals, on motion of appellants, granted a stay order in these cases 
on December 7, 1929, which, under the interpretation given it by 
the Commission, restrains the Commission from issuing any new 
constructon permits or licenses contemplating the use of any channels 
in either the domestic or the transoceanic high frequency bands,?** 
even in the case where stations have been built under construction 
permits granted six months before the appeals were taken and which 
are now ready for licenses to operate. On February 25, 1930, the 
court entered a further stay order on the motion of the Mackay 
Radio & Telegraph Company.”!” It appears, therefore, inter alia 
that the Court of Appeals believes it has power to repeal, modify, 
or disregard the Commission’s General Orders 55 and 74 allocating 
the domestic high frequency band among the various services. 

A third possible method is that of direct attack, by suit for 
injunction restraining the Commission from enforcing a given rule 
or regulation, or by other extraordinary remedy. This offers an 
interesting field for study but is beyond the scope of this article. 
Obviously much depends on the validity of, and construction given 
to, Section 16 of the Act, governing appeals.2? As an example of 





20. Nos. 4987, 4988. 

21. By Par. 7 of the North American Agreement, Treaty Series 777-A. 

2la. U.S. Daily, Dec. 9, 1929, Dec. 31, 1929, Jan. 4, 1930, Jan. 18, 1930. 

21lb. U. S. Daily, Feb. 27, 1930. 

22. The Court of Appeals hinted that such a suit might lie in Technical 
Radio Laboratories v. Commission, 36 F. (2d) 111. The decision of the 
Supreme Court of the United States in the General Electric Co. case would 
seem to indicate that the Court of Appeals sits as a super-Radio Commission. 
In as much as the court also passes on purely legal questions as well as ad- 
ministrative questions the situation is anomalous. 
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what may occur may be cited the rumor that a suit for injunction 
was to have been filed to restrain the Commission’s General Order 
43 (since repealed), which attempted to limit the duplication of 
chain programs by stations on cleared channels.** 

Another fruitful field for discussion is the construction of 
Section 4(f) of the Act, which reads as follows: 


“(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to carry 
out the provisions of this Act: Provided, however, That changes in 
the wave lengths, authorized power, in the character of emitted signals, 
or in the times of operation of any station, shall not be made without 
the consent of the station licensee unless, in the judgment of the Com- 
mission, such changes will promote public convenience or interest or 
will serve public necessity or the provisions of this Act will be more 


fully complied with;” 


This has been thought by the Commission to give it power at the end 
of a license period to make changes in the frequency, power and/or 
hours of operation of a broadcasting station without notice or hear- 
ing upon a mere recital of a finding that public interest, convenience, 
or necessity will be served thereby.** It would seem, however, from 
the language of the opening clause that the section was intended 


to apply only to changes made necessary by regulations of general 
application, and even then the holding of the Court of Appeals in 
the General Electric Company case seems to make a hearing pre- 
requisite to such changes. 


III. ProcepurE FoLtLowep 1n ExXercisinc QuasI-JUDICIAL 
FUNCTIONS 


Let us now assume that the entire radio spectrum has been al- 
located as between services and channeled by appropriate regula- 
tions of the Commission and that there also are regulations which 
make certain specific requirements as to the standards which must 
be met by the apparatus to be used in operating a proposed station, 
etc. As has already been pointed out, these assumptions are war- 
ranted only in part, but sufficiently so that it is unlikely that in the 





23. The stay orders issued by the Court of Appeals in such broad terms 
as to affect parties not before it are likely to lead to suits for mandamus or 
injunction against the Commission in the Supreme Court of the District of 
Columbia on the theory that the Court of Appeals has exceeded its jurisdiction 
under the Act and the Commission is not bound by such orders. 

24. This has been the theory on which most of the general reallocations 
in the broadcast band have been based. The Commission did, however, pro- 
vide opportunity for hearing on the reallocation of Nov. 11, 1928. 
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future hearings on individual applications will, to any great extent, 
also have the character of investigations to determine what regula- 
tions shall be adopted whereby the applications will be granted or 
denied. We may now examine the procedure by which applications 
are brought to the Commission, examined, heard, and acted upon, 
and by which licenses are brought to an end by revocation or refusal 
to renew.’ 

Kinds of Applications. The four major classes of application 
recognized by the Act are: 


1. Applications for construction permit. Section 21 provides: 

“No license shall be issued under the authority of this Act for the 

operation of any station the construction of which is begun or is con- 
tinued after this Act takes effect, unless a permit for its construction 
has been granted by the licensing authority upon written application 
therefor . . . A permit for construction shall not be required for 
Government stations, amateur stations, or stations upon mobile vessels, 
railroad rolling stock, or aircraft.” 
It will be noticed that the foregoing does not forbid the construction of 
a radio station; it achieves the same end by an indirect route. The con- 
stitutionality of the requirement has been challenged as an invasion of 
the powers reserved to the states by the Federal Constitution.‘ Many 
troublesome questions of construction arise in connection with Sec- 
tion 21. For example, if A has lawfully constructed an amateur station 
without a permit and has a license for its use, may he thereafter apply 
directly for a license to use the station for a fixed point-to-point wire- 
less telegraphy public service; or must he first apply for a construction 
permit to build a station which is already lawfully in existence? What 
constitutes the construction of a new station so as to require a permit; 
suppose that important parts of an existing licensed apparatus are re- 
placed with new or more efficient apparatus, that the studio of a broad- 
casting station is remodeled or moved, or that the building housing the 
transmitter is torn down and rebuilt? To what extent does the applica- 
tion for construction permit serve as a substitute for an application for 
license under Section 10? Some of these questions will recur in the 
discussion below. 

2. Applications for License. These will obviously fall into two 
major groups: (a) cases where a construction permit is a necessary 
prerequisite to a license and (b) cases where it is not. In addition, 
there are a variety of subclassifications as to kind of station, type of 
service, etc. (which is also the case in applications for construction 
permits). 





1. A brief but excellent outline of the Commission’s practice and pro- 
cedure, prepared by Mr. Paul M. Segal, formerly first assistant general coun- 
sel of the Commission, is contained in the Commission’s Third Annual 
Report, pp. 53-55. 

la. This has been done by Members of Congress in the course of hear- 
ings and debates on radio legislation pending in 1928 and 1929. See Hearings 
on S. 6 before Senate Committee on Interstate Commerce, May 10, 1929, 


p. 107. 
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3. Applications for modification of license. It is not clear from 
the language of the Act exactly what was originally intended by this 
type of application. It is possible that Congress intended to refer to 
applications for the Commission’s written consent to assignment of 
license under the second paragraph to Section 12, and only to such 
applications. The Commission has sensibly given this kind of applica- 
tion a very broad interpretation to cover requests for changes in fre- 
quency, power,” hours of operation, and other essential terms and con- 
ditions of a license. 

4. Applications for renewal of license. The important question 
arising in connection with this kind of application is as to what con- 
stitutes a granting or a denying of such an application so as to require 
a hearing. Analogous questions arise in connection with the three 
previously mentioned kinds of application. All four will be discussed 
from this viewpoint below. 


There are other kinds of applications recognized by the Act 
which, from the viewpoint of the procedural rights of the parties, 
may be grouped under one or the other of the foregoing classes. 
Applications for the Commission’s written consent to assignment of 
license, as required by Section 12, may be considered to be an ap- 
plication for modification of license. Applications for the Com- 
mission’s approval of assignment of a construction permit, as re- 
quired by Section 21, and applications for extension of date of 
completion may probably be grouped under applications for a con- 
struction permit in view of the decision of the Court of Appeals 
in Richmond Development Corporation v. Federal Radio Commis- 
sion.® In that case, an application for extension of time when the 
station should be completed and ready for operation (which is re- 
quired to be specified in construction permits) was treated as an 
application for a construction permit and a denial of the application 
was regarded as an appealable decision of the Commission under 
Section 16, although there had been two previous extensions and 
the last extension had expired 15 days before the application in 
question was made. 

The Commission has still further forms of application which 
have proved necessary in the administration of the Act and which 
probably also fall within one or the other of the four major classes, 
at least if the Court of Appeals is to adhere to the broad principle 
of construction which it followed in the Richmond Development 
Corporation case. Among these may be mentioned applications for 
modification of construction permit, applications for authorization 





2. When the increase necessitates a new transmitter, an application for 
construction permit is necessary. 


3. U.S. Daily, Nov. 7, 1929 (not yet reported). 
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to install automatic frequency control, applications for special au- 
thorization to engage in television and picture broadcasting, and 
others which are listed in the Commission’s Third Annual Report.‘ 

One constant source of confusion in construing the procedural 
provisions of the Radio Act of 1927 is the uncertainty as to the 
scope and status of construction permits. Section 21 was tacked 
on the Act at a late date because of the large number of broadcast- 
ing stations which were being constructed and were crowding their 
way into the congested broadcast band just prior to the enactment 
of the Act. Care was not taken to make other sections of the Act 
conform to the added requirement, with the result that in many 
places no mention is made of construction permits where logic 
requires that they be mentioned along with licenses and modifica- 
tions and renewals of license. Examples of this are Section 5, (A) 
and (B), Section 9, Section 11, Section 12, Section 14, and Sec- 
tion 15.5 On the other hand, construction permits were not over- 
looked in Section 13. It is not improbable that the word license 
will, in certain of these sections, be construed to mean both license 
and construction permit. 

Form and Contents of Applications. The Act is specific as to 
the contents of applications for licenses (Section 10) and applica- 
tions for construction permits (Section 21). The language of the 
two sections is almost identical, a consideration which lends weight 
to the theory that a construction permit is sort of a preliminary or 
tentative license to be completed by the issuance of a formal license 
when the terms of the permit have been complied with. Both ap- 
plications for license and applications for construction permit must 
be signed by the applicant under oath or affirmation. The Act makes 
no specific requirements as to the form, contents, or execution of 
applications for renewal® or for modification. The Commission, 
however, has provided printed forms for both classes, and requires 
them to be signed by the applicant under oath or affirmation. Sec- 
tion 5 stipulates: 


“No station license shall be granted by the Commission or the 
Secretary of Commerce until the applicant therefor shall have signed 
a waiver of any claim to the use of any particular frequency or wave- 
length or of the ether as against the regulatory power of the United 





4. Pp. 67-68. 

5. It has been recommended that the requirement of construction per- 
mits be abandoned. 1929 Report of Standing Committee on Radio Law, p. 478. 

6. Under Sec. 9 renewal licenses may not bée granted more than thirty 
days prior to the expiration of the preceding license. This is a burdensome 
provision to the Commission from an administrative point of view. 
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States because of the previous use of the same, whether by license or 
otherwise.” 


The Commission requires a similar waiver in applications for con- 
struction permit, for renewal or for modification, for assignment, 
and certain other classes of application. 

Filing of Applications. Section 10 requires that applications 
for license be filed with the Secretary of Commerce. No such re- 
quirement is made by the Act with respect to any other class of ap- 
plication, but the Commission makes such a requirement with respect 
to all of them. This is necessary for the sake of uniformity of 
records and for the proper functioning of the investigation and in- 
spection services carried on by the Department of Commerce. The 
filing actually is done with subordinate officers of the Radio Di- 
vision of the Department of Commerce, called radio supervisors, of 
which there are nine, one in each of nine districts into which the 
country is divided for administrative purposes. The supervisors 
forward the applications to the Radio Division’s headquarters at 
Washington’ which, after making records of them, delivers them 
to the Commission. Under the present system there is obviously 
an unfortunate duplication of work and records and a division of 
responsibility between the Radio Division and the Commission. 


Recording and Publication of Applications. Because of the 
variety of classes and subclasses of applications, it has been necessary 
to evolve a system of file numbers which will show the zone from 
which the application proceeds, the class of application, the type 
of station, and the order in which it has been received.® The file 
number 5-P-B-210 indicates an application for construction of a 
broadcasting station in the Fifth Zone, No. 210; 3-R-C-70 indicates 
a third zone application for renewal of license to operate a fixed 
point-to-point station, No. 70, etc., etc. The applicant is notified of 
receipt of the application and of the file number. Lists of all ap- 
plications received (except such as proceed from amateurs and a 
few other classes in which the public is not interested) are made 
public at frequent intervals and usually are published in the United 
States Daily.*° It is to be desired that such publication be required 





7. These headquarters are adjacent to those of the Commission in the 
Interior Building in Washington. 

8. See 1929 Report of Standing Committee on Radio Law, pp. 470-471. 

9. See 3rd Ann. Report, p. 53. 

10. The list shows the names of applicants and a brief statement of 
the privileges applied for. 
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by law so that all persons interested against the granting of the ap- 
plication may have some measure of notice.’* 

Preliminary Examination of Applications. The applications are 
examined successively by the licensing, engineering, and legal di- 
visions of the Commission. To some extent an attempt is made 
by correspondence to cure irregularities and, in proper cases, to en- 
courage withdrawal or alteration in applications such as request 
privileges inconsistent with the Commission’s regulations, or such 
as cannot possibly be granted. The engineering and legal divisions 
make written recommendations to the Commission, and, if the rec- 
ommendation is to the effect that the application be not granted 
but set for hearing, the Secretary advises the applicant of the reasons 
for the recommendation.’* The Secretary submits applications, ac- 
companied by recommendations and correspondence, to the Com- 
mission for consideration. 

Meetings and Decisions of the Commission. In the great ma- 
jority of cases, action on applications is taken by the Commission 
at closed meetings, regularly held on Mondays and occasionally on 
other days of the week. At times, however, action is taken by pass- 
ing a memorandum among the individual commissioners for the ap- 
proval of at least three of them. Actions of the Commission (other 
than orders entered in the hearing docket files) are noted in the 
minutes of its regular meetings, the minutes being mimeographed 
and, in an abbreviated form, are made public and usually published 
in the United States Daily. At present there are frequently un- 
avoidable but nevertheless unfortunate delays in making public 
the Commission’s decisions of a certain date; this becomes impor- 
tant in calculating the twenty-day period for appeals and an ap- 
plicant is frequently badly prejudiced by delay in being advised 
of the Commission’s decision. 

In its first action upon an application the Commission may dis- 
pose of it in either of the following ways: (a) by granting it; (b) 
by denying it, or (c) by designating it for hearing.** If an applica- 
tion is granted in part and denied in part, it may (from the point 
of view of the necessity for a hearing under Section 11 and of the 
privilege of appeal under Section 16) be regarded as a denial of the 
application, under the interpretation of the law adopted by the Court 





See 1929 Report of Standing Committee on Radio Law, p. 476. 

See 3rd Ann. Rep., p. 54. 

Each of these actions comports the proper finding as to public 
interest, convenience or necessity, under action taken by the Commission on 
Oct. 31, 1929, and shown in its minutes of that date. 
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of Appeals.'* Before considering what applications must be desig- 
nated for hearing, it will be well to review briefly the cases in which 
applications may be granted without hearing, and the cases (if any) 
in which applications may be denied without hearing. 


Applications Granted Without Hearing. The first paragraph 
of Section 9 of the Act reads as follows: 


“The licensing authority, if public convenience, interest, or neces- 
sity will be served thereby subject to the limitations of this Act, shall 
grant to any applicant therefor a station license provided for by this 
Act.” 


The first paragraph of Section 11 of the Act reads as follows: 


“Tf upon examination of any application for a station license or 
for the renewal or modification of a station license the licensing 
authority shall determine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall authorize the issu- 
ance, renewal, or modification thereof in accordance with said finding. 
In the event the licensing authority upon examination of any such 
application does not reach such decision with respect thereto, it shall 
notify the applicant thereof, shall fix and give notice of a time and 
place for hearing thereon, and shall afford such applicant an opportunity 
to be heard under such rules and regulations as it may prescribe.” 


Section 21, governing construction permits, contains the following: 


“The licensing authority may grant such permit if public conven- 
ience, interest, or necessity will be served by the construction of the 
station.” 


The reason for the apparent repetition in Sections 9 and 11 and 
for the separate mention of construction permits in Section 21 is 
undoubtedly the hurried throwing-together of the compromise bill 
which became the Radio Act of 1927. From the foregoing it is 
clear that, except in so far as it is restricted by the Davis Amend- 
ment and a few other specific provisions in the Act,’® the Com- 
mission’s sole guide in acting upon applications is the test of public 
interest, convenience, or necessity. No attempt will be made in this 
article to interpret the phrase with reference to the Commission’s 
actions upon applications. 

Congress plainly contemplated that there would be occasions 
when the Commission might properly act favorably on certain ap- 


14. In the General Electric Co. case, 31 F. (2d) 630. 

15. Sec. 5 of the Act of Mar. 28, 1928. This amendment is probably to 
be viewed as a mandate in detail to the Commission in construing the stand- 
ard of public interest, convenience or necessity. The standard, without further 
definition, probably requires an equitable distribution of broadcasting stations 
geographically, as specified in the original Sec. 9 of the Act. 
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plications without hearing. In what cases may the Commission 
properly do this? 

The obvious cases are applications concerning ship stations, 
amateur stations, perhaps also in the near future aircraft stations, 
and similar cases where, once a band of frequencies has been set 
aside for a given service, there is no necessity or reason for exclud- 
ing any applicants who are eligible under the law. In other words, 
there is no necessity for choosing a lesser out of a greater number 
of applicants. All ships above a certain minimum size are required 
by law to be equipped with wireless, and the same requirement will 
shortly be made of aircraft engaged in interstate flying. About 
seventeen thousand amateurs are permitted to use the amateur bands 
without being confined to specific frequencies in those bands, and 
their applications are granted as a matter of course.’® 

The moment, however, that the necessity arises for choosing 
between applicants, or for dislodging or harming one licensee in 
order to grant an application of another, or for making impossible 
the granting of one application by the granting of another, then 
justice requires a hearing as a condition precedent to action affect- 
ing the various applicants and/or licensees. Unfortunately the Com- 
mission has not consistently acted upon this principle. 

Perhaps the clearest illustration is in the broadcast band where, 
with certain exceptions, the 90 available channels are already taxed 
to, and in many cases beyond, their capacity. The Commission has 
not adopted any rules as to the minimum geographical distance it 
will permit between stations of a given power on either regional 
or local channels, or between a station of a given power on a cleared 
channel and a station of a given power assigned to daytime opera- 
tion on that channel.’* All too frequently, it has assigned new 
stations to such channels at grossly insufficient geographical distances 
from existing stations without notice or opportunity for hearing 
to the latter.** The latter may have, and all too many of them have 
had, their service areas badly cut down by such actions. Sometimes 
this is done on formal application by the favored station ; sometimes 
such a station is favored without making formal application for what 





16. Amateur applications and licenses are in reality handled almost ex- 
clusively by the Radio Division of the Department of Commerce. 

17. See U. S. v. American Bond and Mortgage Co., 31 F. (2d) 448; 
1929 Report of Standing Committee on Radio Law, pp. 424-433 for a dis- 
cussion of the engineering principles involved. 

-— See U. S. Daily, Nov. 4, 1929, Nov. 11, 1929, Jan. 1, 1930, Jan. 28, 
1930. 
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it receives.’® The same thing may occur by the establishment of near- 
by stations on adjacent channels. On the other hand, it is still 
possible in certain parts of the country (e. g., the sparsely settled 
Rocky Mountain regions, to permit the operation of additional 100- 
watt stations on the six local channels without any serious violation 
of sound engineering principles. Still, cases are comparatively few 
where this is true, and even in such cases there is something to be 
said in favor of giving the public notice of the pendency of the 
application and an opportunity to be heard with regard to it. The 
operation of a new station in a particular locality may, by unavoid- 
able blanketing of adjacent channels, prevent the listening public 
from tuning in on a favorite station located elsewhere. The ap- 
plicant may, for some reason not appearing on the face of the ap- 
plication, be a person not fit to be entrusted with a license to broad- 
cast. There may be other and better qualified persons in the same 
region who are about to make application. 

Take, as a second illustration, the situation in the domestic 
high frequency band as it was when the Commission began to hold 
hearings on applications for fixed point-to-point service. Only a 
small portion of the total number of channels available for this 
purpose were in use; nearly all were open to disposal by the Com- 
mission. Yet the applications were for the use of a number of 
channels many times greater than the total available. In a sense, 
therefore, each applicant had as his opponents all other applicants. 
Justice, as well as the desirability of an adequate record on appeal, 
required that each applicant submit to hearing and to scrutiny of 
his claims both by the Commission and by all other applicants. 

As a third illustration, suppose that the Commission, by general 
regulation, should decrease the frequency separation, and conse- 
quently the channel width, in a portion of the high frequency band 
so as to create a new channel between each pair of existing channels 
and throw them open to application. There must be some way for 
existing stations to attack the regulation by one of the methods sug- 
gested in Part II of this article, and, where necessary, to insist 
upon a suitable regulation governing geographical separation of 
stations on the same or adjacent channels. There seems also to be 
the same necessity for requiring a hearing so far as other applicants 
are concerned, as was pointed out in the second illustration. On 
the other hand, the same might not hold true on regional and local 
channels in the broadcast band, were there general regulations pre- 





_ 19. This is the basis for appeal in The Journal Co. (WTMJ) v. Com- 
mission, No. 5095. 
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scribing minimum geographical distances between stations of a 
given power on the same or on adjacent channels,”° where applica- 
tions are for the establishment of stations at localities not coming 
within the areas prohibited by such regulations. Still, the writer 
believes that the public should have an opportunity to be heard 
even in such cases. 

Applications Denied Without Hearing. May the Commission 
deny an application without hearing? The answer to this question 
depends upon which of two opposing constructions of Section 11 
is correct: (1) that a hearing is required only in those cases where 
the application is in proper form, and is in compliance and consistent 
with the law and the Commission’s regulations, in other words, 
where the only question to be determined is whether the granting 
of the application would serve public interest, convenience or ne- 
cessity; (2) that a hearing is required on all applications described 
in Section 11. With certain exceptions hereinbelow noted, it is sub- 
mitted that the first is the correct construction but it must be con- 
ceded that the decision of the Court of Appeals in the General Elec- 
tric Company case leaves the question in a state of considerable 
uncertainty. 

There are three major examples which will serve to illustrate 
the opposing points of view: 

(a) An application may be formally defective on its face by 
reason of noncompliance with requirements either of the law or of 
valid regulations of the Commission. It may not be sworn to as 
required by Section 10; it may omit the waiver required by Section 
5; it may not supply information which the Commission is em- 
powered to require, etc., etc. Such a document, it would seem, is 
not an “application,” within the meaning of Section 11, and the 
Commission would be warranted in disregarding it or, if it chooses, 
in denying it. 

(b) An application may show on its face that because of the 
provisions of the law or of international treaty, the Commission 
may not grant it. A clear example is where an application reveals 
that an applicant is an alien or is otherwise within the prohibitions 
of Section 12, or that an applicant has been finally adjudged guilty 
of attempting to monopolize radio communication under Section 13. 
Another example (which is not free from complications arising 
from possible issues of fact) is where an application seeks privileges 
to carry on a particular type of radio service in a band of frequencies 





20. See note 17, 
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allocated exclusively by international treaty (where international 
interference is involved) to other types of radio service, or where 
the application seeks to use a frequency already in use by a foreign 
station and the United States is bound not to permit any station in 
the United States to use that frequency if interference would be 
caused. Where no issue of fact is involved, a hearing would be 
a useless ceremony and should not be necessary; the applicant is 
free to attack the validity of the particular provision of the law (if 
he does not attack the validity of the entire Act) if hé chooses by 
appeal.?4_ Where an issue of fact is involved, such as whether the 
proposed station will interfere with an existing foreign station pro- 
tected by international treaty, it may be that a hearing should be 
held on this issue alone (with right of appeal confined as set forth 
in the previous paragraph), but the Commission should protect it- 
self by appropriate regulations and by adequate records so that the 
danger of a decision by the Court of Appeals violative of the inter- 
national obligations of the United States will be minimized. 

(c) An application may show on its face that because of in- 
consistency with rules and regulations of the Commission it cannot 
be granted. The outstanding example of such an application is that 
which the Court of Appeals required the Commission to grant in 
the General Electric Company case without passing upon the validity 
of the regulation involved, and without expressly modifying it. The 
Commission’s action had been taken without hearing and therefore 
no evidence was or could be submitted to the Court upon appeal ex- 
cept the applicant’s self-serving statements contained in the applica- 
tion.2*? Yet the court entered judgment upon the merits.?* In such 
a case, an applicant should have an opportunity, by hearing limited 
to such issue, to test the validity of a regulation such as General 
Order 40 on appeal, but it would seem sound that the court should, 
on appeal, likewise confine itself to that issue and not attempt, on 
an ex parte record, to determine whether public interest, convenience 
or necessity would be served by granting the application. 





21. The Court of Appeals, although it sits in an administrative capacity, 
takes the position that it may pass on such purely judicial questions as the 
constitutionality of the provisions of the Radio Act of 1927. In the General 
Electric Co. case, where the validity of the entire Act was attacked, the 
court disregarded the point made by the Commission that a person making 
an application under the Act and appealing under Sec. 16 of the Act could 
not be heard to question the constitutionality of the Act. 

22. A motion by the Commission to strike certain evidentiary matter 
attached to the notice of appeal in the form of an affidavit was ignored. 
Neither party applied for leave to take additional evidence. 

F . I. e, it ordered the Commission to grant the license applied for 
instead of sending the case back to the Commission for hearing. 
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Largely because of the decision in the General Electric Company 
case the Commission has virtually abandoned any attempt to deny 
applications without hearing, no matter how defective the applica- 
tion may be on its face and no matter how vitally it conflicts with 
the law or with the Commission’s regulations. In such cases, how- 
ever, the Commission attempts to persuade the applicant to with- 
draw or alter his application so as to avoid useless hearings. Never- 
theless, a substantial number of such useless hearings have been 
and are being held. 

Applications Designated for Hearing. Except as the Commis- 
sion may have the power to deny applications without hearing in 
the cases just discussed, it may not deny any application without 
hearing. Under its present practice, any application not granted 
is, by formal notation in the minutes, “designated for hearing.” 
By general action taken on October 31, 1928, such an entry is in 
each case to be construed as meaning that the Commission is not 
satisfied that public interest, convenience or necessity would be served 
by granting the application. The applicant is thereupon notified 
to this effect by the Secretary of the Commission and is at the same 
time advised of a date on which the hearing is to be held.2* Un- 
less otherwise specifically provided the place for hearing is at the 
Commission’s offices at Washington, D. C. The time may not be 
set earlier than the first Tuesday falling after the lapse of a period 
of twenty days from the date on which the Secretary mails the 
notice.2> The applicant, in order to be heard, must, ten days or 
more prior to the date set, send to the Commission written notice”® of 
his desire to be heard, together with a statement of the approximate 
time which, in his opinion, the presentation of his case will require. 
Failure to respond by the applicant results in a default and a denial 
of the application. Hearings are held usually on any week day 
other than Monday.?’ Provision has been made for the obtaining 
of continuances,”* and for subpoenas for the attendance of witnesses 
and the production of documents.”® 

Procedure at Hearings. When an applicant has indicated his 
desire to be heard, the case is then for the first time entered on the 
Commission’s hearing docket (which is maintained under the super- 
vision of the Legal Division) and is given a docket number. Notice 


24. G. O. 37, 2nd Ann. Report, pp. 46-47. 





25. Ibid. 
26. Ibid. 
27. Ibid. 


28. Ibid. 
29. G. O. 67, 3rd Ann. Report, p. 63. 
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is sent of the nature of the application and of the time and place 
set for hearing, to other persons which the Commission considers 
interested. Who are interested parties is discussed below. Some 
measure of notice is also given the public through public announce- 
ment through the Commission’s Press Bureau. There is no.certain 
means whereby an applicant can ascertain prior to hearing what 
persons, if any, will appear to oppose the application. Pending ap- 
plications and the docket records are, as a general rule, open to 
public inspection, although other matters such as correspondence and 
recommendations of the legal and engineering divisions are not, 
without authorization from the Commission. 

The hearing may, in a proper case, be held at a place elsewhere 
than Washington but there are no formal regulations covering the 
occasions when this will be permitted or the steps necessary to ob- 
tain the proper permission.*° 

The tendency is increasingly for a single Commissioner to 
conduct hearings, although other Commissioners will usually par- 
ticipate if particularly requested. Under the present organization 
of the Commission, at least one Commissioner is continuously desig- 
nated for this purpose. The Commission has power, of course, to 
employ examiners to conduct hearings but has not yet done so. 
Where a hearing takes place before less than a quorum (i. e., three), 
the applicant (and presumably also other parties) is entitled to 
present argument in support of his application before a quorum of 
the Commission. It is not necessary under the law that all the Com- 
missioners attend the hearing.*! 

Parties may appear with or without attorneys, and may be 
represented by persons other than attorneys, such as radio engineers. 
Senators and Congressmen have frequently acted in the capacity of 
attorneys at hearings. There are no rules governing the qualifications 
of attorneys or others practicing before the Commission. 

If the applicant does not appear at the time and place set for 
hearing, a default is entered and the application is thereafter denied. 

The testimony is taken down and transcribed by a firm of court 
reporters under contract with the Commission, and parties (and any 
others) may obtain copies of the testimony directly from the re- 
porters by paying for it. Parties are not ordinarily permitted to 
have their own stenographers. 





30. See 2nd Ann. Rep., pp. 9-10. 
31. See Technical Radio Laboratories (WTRL) v. Commission, 36 F. 
(2d) 111, which held merely that under the circumstances of the case the full 
Commission need not sit in a hearing; National’ Radio Press Association v. 
Commission, U. S. Daily, April 18, 1929, 3rd Ann. Rep. p. 77. 
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Rules as to the admission of evidence are not yet very definitely 
settled but, in a general way, are the same as those followed by 
other administrative tribunals. The Court of Appeals has indicated 
that the strict rules followed in proceedings before courts of law 
need not be adhered to.** A party is permitted to file affidavits both 
at the hearing,** and by mail prior to the hearing. Evidence intro- 
duced at any previous hearing held by the Commission (no matter 
who may be the parties) may be introduced from the transcripts con- 
tained in the Commission’s files.*** Unsworn evidence, such as 
letters, petitions, and the like, is usually rejected, as is also hearsay.** 
The Commission looks with some degree of disfavor upon the all- 
too-frequent practice of stations to comb their listening publics for 
affidavits, etc.*** Employes of the Commission and of the Radio 
Division of the Department of Commerce may be required to testify 
upon reasonable notice so as to permit their attendance. Curi- 
ously, members of the Commission are also willing to testify if 
called by a party, although this seems unsound in the ordinary case; 
a Commission is usually presumed to speak only through its records. 

The Commission has been very liberal in permitting the amend- 
ment of applications even after hearing has commenced but does 
not, as a rule, do so where the rights of parties not notified might 
be affected. 

An applicant is heard first (the burden of proof is upon him). 
He is followed by the several respondents, after which the applicant 
may, if he desires, offer evidence in rebuttal. No very strict rule 
is adhered to on this score, however. A wide range of cross-exam- 
ination is permitted. An attorney for the Commission participates 
in the examination of all witnesses, as do also the attending mem- 
bers of the Commission. At the close of the case, argument is per- 
mitted in behalf of each of the parties. Ordinarily briefs are not 
filed, though there have been instances where parties have obtained 
leave thereafter to file briefs within a period of time fixed by the 
Commission. 





32. Technical Radio Laboratories v. Commission, supra. The burden 
of proof is upon the applicant; 3rd Ann. Rep. p. 54. See Tagg, etc. v. United 
States, 74 L. Ed. .., Adv. Ops., 1929, p. 287, 294, and cases cited. 

33. 3rd Ann. Report, p. 54. 

33a. G, O. 14, Ist Ann. Rep., p. 16. 

34. 2nd Ann. Rep., p. 165. 

34a. 3rd Ann. Rep., p. 55; Commission’s Statement of Grounds in Great 
Lakes Broadcasting Co. v. Commission, No. 4900, reprinted in Hearings on 
S. 6 before Senate Committee on Interstate Commerce, May 10, 1929, Part 3, 
p. wer U. S. Daily, Dec. 31, 1929 (Commission’s statement filed on KJR’s 
appeal). 
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The transcript of evidence is circulated among the members of 
the Commission for study. Thereafter a decision is made (usually 
at a regular meeting of the Commission) and an order pursuant to 
the decision, signed by the Chairman, is entered in the proper hear- 
ing docket file. This order, which recites a finding as to whether 
public interest, convenience or necessity would be served by granting 
the application, is one either granting or denying the application, or 
granting it in part and denying it in part. Where a decision is 
divided, two to two, the application is considered denied.** Some- 
times the order specifies an effective date later than the date on 
which it is entered; sometimes it does not and in such cases the 
effective date would logically be the date of entry. Since, however, 
the parties may not learn of the order for several days thereafter 
(because of delay in preparing minutes, etc.), an unfair situation 
frequently arises in connection with appeals, which must be taken 
within twenty days of the effective date. For the purposes of appeal 
the order entered in the hearing docket file is ordinarily considered 
the decision appealed from, although, where appeal is taken from a 
decision made without hearing, reference must be had to entries in 
the Commission’s minutes of its meetings, kept by the secretary. 

There are no rules covering rehearings but there have been a 
few cases in which rehearings have been granted after an unusually 
strong showing that, through no fault of the party, important evi- 
dence was not presented at the original hearing.*® 

The Commission does not, as a rule, “stay” or otherwise at- 
tempt to preserve matters in statu quo pending appeal. This has 
frequently been done by the Court of Appeals, however. In a few 
cases the Commission has authorized a party adversely affected by a 
decision to enjoy certain privileges temporarily until the successful 
party is ready to make use of such privileges.** Also, when applica- 
tion has been made to the Court of Appeals for a stay order, the 
Commission has, pending action by the court on the application, 
refrained from issuing permits or licenses which it might be re- 
strained from issuing by such a stay order if and when issued.** 





35. This was the case in Great Lakes Broadcasting Co. v. Commission, 
U. S. Daily, Jan. 7, 13, 1930 (not yet reported); Richmond Development 
Corporation v. Commission, U. S. Daily, Nov. 7, 1929 (not yet reported). 

36. A rehearing had been granted by the Commission in Richmond 
Development Corporation v, Commission, supra. See also the Commission’s 
ie of its shifts of Florida stations, U. S. Daily, Oct. 17, 1929, Oct. 


ie a. See case of WMAK Broadcasting System, Inc., U. S. Daily, Jan. 
i 38. “This was the case pending the applications for stay order in Jnter- 
city Radio Telegraph Co. v. Commission, Wireless Telegraph and Communi- 
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When Must Applications Be Designated for Hearing. Some 
aspects of this question have already been pointed out in a previous 
subheading, in considering what applications ought to be designated 
for hearing before being granted. There remain some troublesome 
questions as to what is to be considered a granting of the application. 
When an application is followed by a permit or license which varies 
in a greater or less degree from the terms, conditions or privileges 
specified in the application, is the action of the Commission to be 
considered as pro tanto a denial of the application so as to require 
a hearing under Section 11 and so as to constitute the basis for an 
appeal under Section 16? 

The nature of the questions likely to arise will be clarified by 
an analysis of the more important features expressly or impliedly 
incorporated in a license. These features may be classified into two 
groups, one having to do with the transmitting apparatus itself and 
the other having to do with the operation of the apparatus as a 
station. The two groups overlap somewhat. 


I. Features related to the transmitting apparatus. 


a. Description of transmitting apparatus (which necessarily in- 
cludes, to a varying degree, the type of service for which it is suitable, 
the type of emission which it is capable of transmitting, the maximum 
and minimum power capacity, the frequency range over which it will 
transmit satisfactorily, its frequency stability, etc.). 

b. Location of transmitter. 


II. Features related to the operation of the station. 


Frequency or frequencies authorized to be used. 

Power authorized to be used. 

Hours of operation authorized. 

Points, stations or persons with which station is authorized to 
communicate. 

e. Location of principal studio (important only because of the 
Davis Amendment). 

f. Service area of the station—meaning the area satisfactorily 
served by the station free from interference from other stations on the 
same or adjacent channels. This is a function chiefly of the frequency, 
power, location and hours of operation of such other stations, if we 
assume that they are efficiently constructed and operated. 

g. Type of service. 

. Type of emission. 
Call letters (designated by the Secretary of Commerce). 
Period of license. 


h 
i. 
‘. 





cations Co. v. Commission and WMAK Broadcasting System, Inc. v. Com- 
mission. See U. S. Daily, Jan. 24, 1930. 
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It will facilitate discussion of the question to consider first the most 
simple case, that of an application for renewal of license, and there- 
after the other kinds of application. 

When Must Applications for Renewal of License Be Designated 
for Hearing. The Commission has taken the position that it has 
power, at the end of a license period, to make changes in the fre- 
quency, authorized power, and hours of operation of a broadcasting 
station without notice or hearing on that station’s application for 
renewal, and that a new license incorporating the changes constitutes 
a renewal of the previous license and therefore a granting, not a 
denial, of the application. It therefore considers that in such cases 
it is not obliged to accord notice and hearing under Section 11 and 
that its action is not appealable under Section 16. The Commission 
bases its position on Section 4(f) of the Act of 1927 and on the 
intention of Congress as manifested by the circumstances under 
which the Act was enacted and by the limitations placed by Congress 
on the maximum licensing period both by Section 9 of the Act and 
by the successive amendments thereto. The same reasoning would, 
of course, extend to stations other than broadcasting and would 
include also the other features above enumerated. The Commission 
has persisted in this position since and despite the decision of the 
Court of Appeals in General Electric Company v. Federal Radio 
Commission.*® 

The Commission has not contended, and undoubtedly would not 
contend, that, if a licensee authorized to engage in broadcasting 
should, as the result of an application for renewal, receive a license 
to engage in point-to-point wireless communication in the domestic 
high frequency band with Mexico City or a license to operate a 
station on an airplane, the Commission’s action would constitute a 
granting of the application. In fact, the Commission has not at- 
tempted to draw any line between the features of a license which 
may be considered as essential and those which are not. Its posi- 
tion has been taken almost entirely with reference to the frequency, 
authorized power and hours of operation of broadcasting stations. 





39. Such action was the basis for appeal to a greater or less extent in 
the following cases: Jsle of Dreams Broadcasting Co. (WIOD) v. Com- 
mission (U. S. Daily, Nov. 9, 1929) ; Northwestern Broadcasting System, Inc. 
(KJR) v. Commission (U. S. Daily, Dec. 13, 1929, Dec. 31, 1929); Westing- 
house Electric and Manufacturing Co. (KYW-KFKX, KYWA) v. Commis- 
sion (U. S. Daily, Nov. 20, 1929); Triangle Broadcasters (WHFC) v. Com- 
mission, Victor C. Carlson (WEHS) v. Commission, Fred C. Schoenwolf 
(WKBI) v. Gommission (U. S. Daily, Nov. 12, 1929, voluntarily dismissed, 
U. S. Daily, Dec. 2, 1929); The Journal Company (WTMJ) v. Commission 
(U. S. Daily, Nov. 12, 1929). 
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Even in such cases it has not been consistent. In the great majority 
of cases, where an application is before it which requests authority 
for the establishment of a new broadcasting station, the Commission 
designates the applicant for hearing, notifies all other broadcasting 
stations which would be adversely affected by granting the applica- 
tion with respect to frequency, power and hours of operation and 
permits them to participate in the hearing as respondents. Also, in 
the great majority of cases, where a licensee of a broadcasting sta- 
tion (or any other kind of station) desires a change in the terms of 
his license with respect to any of the above-listed features, he must 
make formal application on forms provided by the Commission, the 
Commission takes formal action on the application (either with or 
without hearing, depending on the case), and, if it grants the ap- 
plication, the Commission issues a formal document known as a 
modification of license (or a modified license) which expressly alters 
the terms of the license modified. Occasionally, however, and usually 
as the result of the insistence of a particular station for a better 
assignment, widespread changes in the assignments of a dozen or 
more stations are made without notice or hearing to any of them.** 
These changes are put in effect at the end of the license period 
(which is common to all broadcasting stations under existing prac- 
tice). The broadcast band is so congested with an excess of stations 
that (with minor exceptions in the case of low power stations) no 
new or increased facilities can be given to any applicant without cur- 
tailing and perhaps even destroying the privileges enjoyed by at 
least one and usually many more existing stations.*®” 

It would seem that the General Electric Company case is de- 
cisive against the correctness of the position taken by the Commis- 
sion. In that case, the application for renewal of license asked for 
full-time operation on 790 ke. with 50 KW. power. The Commis- 
sion acted upon the application by “granting” it with a license 
authorizing limited-time operation on 790 ke. with 50 KW. power. 
The Court of Appeals held that this constituted a denial of the 
application (but disregarded the fact that the Commission had given 
the applicant an opportunity for hearing which the applicant re- 
peatedly rejected). In White v. Johnson,**° it was clearly intimated 
that the Commission’s action after hearing upon an application for 





- von See U. S. Daily, Nov. 4, 1929, Nov. 11, 1929, Jan. 27, 1930, Jan. 
, 1930. 

39b. The station for which one of the widespread shifts was made 
(WCFL) was asking to be restored to its former assignment within 30 days, 
U. S. Daily, Dec. 19, 1929. 

39c. 29° P.-\(d): 113. 
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renewal of license in reducing the station’s power from 500 watts 
to 100 watts was to be considered a denial of the application. In 
three cases appealed in November, 1929,*° the Commission had, 
without hearing and in acting upon applications for renewal, granted 
renewal licenses differing substantially in desirability of channel 
(from 1310 ke. to 1500 kc.) and slightly in hours of operation; 
these appeals were later voluntarily dismissed, however, because of 
later Commission action restoring the stations to a more desirable 
channel and increasing their hours of operation. In Westinghouse 
Elec. & Mfg. Co. v. Commission,“* now pending before the Court 
of Appeals, complaint is made of Commission action on an applica- 
tion for renewal of license, consisting of the insertion of a condition 
in the renewal license not contained in the previous license ; the con- 
dition was to the effect that if a proper applicant applied for the 
channel for use in the Second Zone, appellant’s license would not be 
again renewed. In The Journal Company v. Commission,*? now 
pending before the Court of Appeals, complaint is made of Com- 
mission action in reducing (without hearing) the service area of a 
broadcasting station at the end of a license period by assigning new 
stations to the channel and by increasing the power of a station 
already assigned to the channel, with the result that the renewal 
license actually permitted appellant’s station to serve only a much 
smaller area than the previous license. 

The only possible qualification which suggests itself to the rule 
laid down in the General Electric Company case is where the change 
is not substantial. For example, a renewal license may give a sta- 
tion exactly the same grade and character of channel which it had 
before, or even a better one. with no change in its power, hours of 
operation or other privileges. Even in such a case, however, the 
safe course would seem to be to regard an opportunity for hear- 
ing as necessary so as to avoid any abuses. One channel may ap- 
pear equivalent to another to the Commission and yet in practice 
may prove to be inferior for the purposes of the station. It is 
obvious that, as a practical matter, where the new channel is equiva- 
lent or superior in character, the station will neither avail itself of 
the opportunity for hearing nor appeal. 

When must Applications for License be Designated for Hear- 
ing. As has already been pointed out, applications for license fall 





40. Triangle Broadcasters (WHFC) v. Commission, Victor C. Carlson 
(WEHS) v. Commission, Fred C. Schoenwolf (WKBI) v. Commission, U. S. 
Daily, Nov. 12, 1929, Dec. 2, 1929. 

41. U.S. Daily, Nov. 20, 1929. 

42. U.S. Daily, Nov. 12, 1929. 
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under two general categories. When the application for license is 
with respect to a station for which a construction permit is not a 
prerequisite, the principles should be exactly the same as those gov- 
erning applications for renewal of license. The same features are 


to be regarded as essential. 

Where, however, the application for license follows a construc- 
tion permit, the situation is materially different. Upon what the 
writer believes to be the correct construction of Section 21, the Com- 
mission is legally obligated to grant the license upon the terms and 
conditions, and with the privileges, specified in the construction per- 
mit unless the grantee of the permit has in some respect failed to 
meet “all the terms, conditions, and obligations set forth in the ap- 
plication and permit” and unless some “cause or circumstance arising 
or first coming to the knowledge of the licensing authority since 
the granting of the permit would, in the judgment of the licens- 
ing authority, make the operation of such station against public 
interest.” The section also requires that “said license shall conform 
generally to the terms of said permit,” which would seem to con- 
template that the permit should cover frequency, power, hours of 
operation and other features of the eventual license to be issued 
when the station is completed. There is, therefore, no occasion for 
designating the application for license for hearing or for doing other 
than granting it, except for a violation of the terms of the permit or 
for some new cause or circumstance; in case of either exception, 
there must be a hearing before the application for license may be 
denied or granted on terms other than those covered by the permit. 
In such a hearing, the burden should be upon the Commission. 

If, however, the application for license asks for terms differ- 
ing from those specified in, or covered by, the permit, the applica- 
tion should pro tanto be treated exactly the same as an application 
for modification of license. 

When must Applications for Construction Permit be Designated 
for Hearing. Curiously, Section 11 does not mention construction 
permits and consequently there is no specific requirement in the 
Act that a hearing be held before an application for construction 
permit be denied. This is clearly the result of oversight. Since, 
however, under Section 21 the Commission is guided by the same 
standard as that in which it is guided in acting on other kinds of 
applications, namely, that of public interest, convenience or necessity, 
and since Section 16 covering appeals manifestly contemplates that 
there shall have been a hearing prior to a decision denying an ap- 
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plication for a construction permit, it may be taken for granted 
that Congress intended that applicants for construction permits 
should be accorded the same opportunity for hearing as other ap- 
plicants. The Commission is following this construction of the Act. 

In the opinion of the writer an application for construction 
permit is to be viewed as a preliminary application for license and, 
so far as other interested parties may be concerned, all issues as to 
whether a license should ultimately be granted to the applicant should 
be determined at the time the application for construction permit is 
acted upon. Not only should the Commission decide the bare issue 
as to whether or not it will permit an apparatus of a certain type to 
be constructed and the date by which it must be constructed; it 
should also decide all the other essential features of the eventual 
license, such as frequency, power, hours of operation, etc. Justice 
requires this with respect to the applicant so that he may know what 
privileges he is to enjoy before making the investment; it also re- 
quires it with respect to other interested parties so that they may 
have a chance to be heard on their objections before the applicant 
has made the investment and acquired a certain legal status. If this 
be the correct construction of the Act, then virtually all the essential 
features of an application for license as above set forth are also 
essential features of an application for construction permit and the 
situation is substantially the same as to when a hearing must be 
accorded, as is the case on applications for renewal of license. This 
view is supported by the fact that Section 21 4n setting forth what 
should be contained in an application for constryction permit follows 
almost verbatim the language of Section 10, which sets forth what 
must be contained in an application for license. 

The Commission has adopted rather inconsistent positions on 
the construction of Section 21. In actual practice, on an application 
for construction permit which is set for hearing, it views the ap- 
plication as being for a license and notifies all parties who would 
be adversely affected by granting the license,. specifying the fre- 
quency, power, hours of operation, etc., specified in the application 
for construction permit. On the other hand, it has in many instances 
taken the position that upon completion of the station it is not 
obligated to issue to the grantee of a construction permit a license 
specifying the frequency, power, or hours of operation specified 
in the permit. It has taken this position in a statement recently 
filed with the Court of Appeals on an appeal from one of its de- 
cisions.** The form of permit actually used by the Commission 





43. WMAK Broadcasting System, Inc. v. Commission, U. S. Daily, 
Dec. 23, 1929, Dec. 30, 1929, Jan. 10, 1930. . sais 
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purports to relieve the Commission from issuing a license conform- 
ing to the terms of the permit and specifies these terms only in tenta- 
tive fashion. The writer is inclined to believe that the Commission 
will not be upheld in this position. 

An unusual type of hearing was held by the Commission in 
November, 1929, when the state of New Jersey, through its at- 
torney general, appeared to oppose the construction of a 50 KW 
station (WABC) in northern New Jersey, the studio of the station 
being in New York City. The Commission had already granted the 
construction permit, so that the proceeding was an anomalous one. 
The claim made was that the establishment of the station would 
blanket local listeners so that they would not be able to receive 
New Jersey stations within a certain frequency range. The station 
owners finally surrendered the permit and sought to substitute a 
location on Long Island. This location was opposed by civic and 
radio trade groups in the neighborhood. These incidents serve to 
illustrate some of the interests which may be affected by the con- 
struction of a new station and illustrate the necessity of publication 
by the Commission of all such applications a reasonable time prior 
to action upon them.*** 

When must Applications for Modification of License be Desig- 
nated for Hearing. Whatever may have been the original intention 
of Congress, applications for modification of license are recognized 
by the Commission as the proper manner in which to seek a change 
in frequency, power, hours of operation or other essential feature 
of a license. When, however, the modification of license requested 
involves a substantial alteration or rebuilding of apparatus, or a 
change in the location of the transmitter, an application for con- 
struction permit must be filed—an unnecessarily cumbersome process. 
Thus an increase of power may involve two applications. When an 
application for modification is granted, the Commission does not 
usually put it into effect until the beginning of the next license 
period, and the modification is covered by the renewal license. This, 
of course, is all right as long as the present maximum license period 
for broadcasting stations is three months, but difficulties will arise 
when a return is had to the three-year period originally provided 
by the Act. 

The Commission has also devised a form of application known 
as an application for modification of construction permit which 
covers not only requests for extension of time for completion but 





43a. See U. S. Daily, Oct. 22, Nov. 21, 26, 27, 30, Dec. 3, 20, 1929; 
Jan. 2, 1930. 
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also several of the essential features of the eventual license, such 
as frequency, power, hours of operation, etc. This seems thoroughly 
logical. 

No peculiar problem (other than those already discussed) is 
involved in determining whether Commission action in a particular 
case is to be considered as a granting or a denial of an application 
for modification. Nor is there any such problem with reference 
to applications for the Commission’s consent or approval to the as- 
signment of a permit or license. The issues on such applications 
are necessarily very much the same as are raised by new applicants 
as to their fitness and qualifications to operate a station. 

Who Are Interested Parties? Whatever be the character of the 
application, the principles determining who should be notified and 
given an opportunity to be heard are substantially the same. En- 
gineering facts and principles prescribe, with reasonable definiteness, 
what licensees of existing stations, what grantees of permits to con- 
struct new stations, and what applicants requesting authority to 
establish new stations, will be adversely affected by granting the ap- 
plication. When the application seeks to construct a station to 
operate on a specified frequency, or to modify a license so as to au- 
thorize the use of a specified frequency, all stations using that fre- 
quency (with perhaps certain geographical limitations in the case of 
regional or local channels), or closely adjacent frequencies in the 
same region, should be, and usually are, notified. Similarly sta- 
tions that would be affected by a requested increase of power or of 
hours of operation should be notified. 

There has been complaint in some quarters against the Com- 
mission’s requirement that an application specify the frequency de- 
sired, on the ground that this throws the applicant into a controversy 
with persons with whom he has no quarrel. In the writer’s opin- 
ion this complaint is not sound. Since the broadcast band, for ex- 
ample, is already overcrowded. it is not unfair to require the ap- 
plicant to select the assignment which he regards as best suited for 
his station, either from the point of view of interference or from 
the point of view of the qualifications (or lack thereof) of licensees 
now using the frequency. In other words, the Commission simply 
requires the applicant to select what he regards as the weakest and 
most vulnerable spot in the spectrum for his assault, and declines 
to take that burden upon itself. The only alternative would be for 
the Commission to notify and pass on the merits of all stations of a 
given class before acting upon any application proposing a new 
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station of that class, as well as perhaps many other stations who 
would be interfered with if any of a number of channels were 
finally assigned to the applicant. 

Where there are several applications involving the same fre- 
quency, the Commission endeavors to set the same hearing date for 
all of them. 

There is an increasing tendency to recognize interests of an 
economic character. For example, in a town which is able to sup- 
port only two stations with advertising or sponsored programs, each 
of the two existing stations is considered to have a legitimate in- 
terest in opposing the establishment of a new station**® 

A most difficult situation arises out of defects in Section 16, 
which accords the right of appeal to defeated applicants but does not 
recognize any right of appeal in interested respondents who may be 
adversely affected by the granting of applications. The situation 
is being partly met by regarding a hearing as being also a hearing 
upon a respondent’s application for renewal if he has one pending. 
This device will obviously fail to reach many cases and will not be 
helpful when the three-year license period is restored. 

The defects of Sections 11 and 16 as to the rights of respondents 
are among the most serious in the Act and call urgently for amend- 
ment by Congress.** 

The Act gives no status to States or other political subdivi- 
sions,*® or to Governmental Departments, or to the representatives 
of foreign nations or stations, with respect to applications and hear- 
ings before the Commission, although all of them will from time to 
time be vitally interested. The Commission has, however, pursued 
a very liberal policy in this regard and permits intervention in its 
hearings of virtually anyone having a legitimate interest (and, oc- 
casionally, of persons who have not). 

Repetition or Multiplicity of Applications. The Commission is 
observing an unwritten rule against considering within a reasonable 





43b. This was the principal basis for the opposition to the establish- 
ment of a new station by the Richmond Development Corporation at Roanoke, 
Virginia, which resulted in a refusai by a divided Commission to grant a 
third extension of date of completion under a construction permit. This 
decision was reversed by the Court of Appeals. Richmond Development 
Corporation v. Commission (not yet reported), U. S. Daily, Nov. 7, 1929. 
It is interesting to contrast the position taken by the Commission in this case 
with the position taken in a case involving Buffalo stations, in which an 
application to establish a new station in Buffalo was allowed largely because 
all the existing stations in that city were controlled by one concern. 
Daily, Nov. 1, 2, 4, Dec. 23, 30, 1929. 

44. See 1929 Report of Standing Committee on Radio Law, pp. 461-469. 

45. States and political subdivisions were recognized in those portions 
of Sec. 5 of the Act which have never gone into effect. 
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period of time, an application which is substantially the same as 
one which has been heard and acted upon. No definite time limit 
has yet been set but manifestly the matter should be covered at an 
early date by formal regulations. 

The Commission also, as a rule, will not consider more than 
one application from a particular applicant at a time; for example, 
an applicant is ordinarily not permitted to apply for the use of 
several different frequencies in the alternative. These are cases. 
however, where this is unavoidable. 

Scope of Decision on a Particular Application. Several un- 
answered questions arise under this heading. If a station, by ap- 
plication for modification, asks for a better frequency, may the Com- 
mission, as a result of a hearing give it a frequency other than that 
applied for, or one which is inferior to that which it already has? 
May it otherwise restrict the station’s present privileges, such as by 
reducing its hours of operation or its power? It will avoid an un- 
necessary duplication of hearings if the Commission is recognized 
to have such power; on the other hand, injustice may easily result 
to the applicant who ordinarily does and cannot present his case 
with such an eventuality in view. It would seem that, before making, 
such a decision, the Commission should give the applicant a further 
opportunity to be heard. 

Suppose Station A and Station B are dividing time on the 
same frequency, and Station A applies for full time on the fre- 
quency. If the Commission, after hearing both Stations A and B, 
grants the application, may it forthwith assign Station B to another 
frequency where it will cause interference to stations which did not 
participate in the hearing? Natural justice requires that such other 
stations also have an opportunity to be heard; but the Commission 
has frequently failed to give the opportunity to such stations. 

Informal Applications and Hearings. Under one of the early 
general orders of the Commission provision was made for hearings 
on complaints of interference.*** Practically no one has availed 
himself formally of this provision. Unfortunately such a hearing 
has no legal status and is not the basis for an appeal. 

The law is defective in not providing some method by which, 
upon proper application to that end, the license of another may be 
modified. Such an application might be used to raise directly the 
issue of undue interference caused by a station with too much power 
on the same frequency, etc. In view of the liberal attitude of the 





45a. G. O. 15, June 7, 1927, Ist Ann. Rep., p. 16. This order was based 
on what the writer believes to be an erroneous construction of Sec. 4 (f). 
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Court of Appeals in construing Section 16, it may be that such an 
application would be recognized as an application for modification 
under the Act as it now stands. 

Similarly there should be some concrete method, under suit- 
able restrictions, of forcing the Commission, on the application of 
persons with a legitimate interest, to set applications for renewal 
for hearing. There are at present no rules providing for such ap- 
plications, although persons are permitted to file complaints and 
affidavits which are sometimes taken into consideration by the Com- 
mission in determining whether it will designate an application for 
renewal for hearing.**» 

Many informal hearings are held by the Commission, sometimes 
in support of pending applications and sometimes with reference to 
other matters. Pending applications are also urged upon individual 
Commissioners by personal conferences in their offices. The worst 
offenders, outside of the applicants themselves, are Senators and 
Congressmen. Such methods of supporting applications are nec- 
essarily ex parte and have led to a great deal of injustice. On 
the other hand, there are occasions when it seems proper for Mem- 
bers of Congress or other public officials to appear openly before 
the Commission, to urge, for example, that their state has not re- 
ceived its due share of broadcasting facilities. Someone has to 
speak in behalf of the state’s rights (which, fortunately or unfor- 
tunately, are recognized by the Davis Amendment) and, so long as 
such delegations avoid emphasizing the claims of a particular station 
at the expense of other stations not present, there is no very sub- 
stantial ground for criticism. It is simply unforunate that state 
boundaries should have anything to do with radio regulation. The 
ideal object is good radio service for the entire United States. 

Revocation of License. The grounds for revocation of license, 
and the procedure which must be followed, are covered by Section 
14. No provision is made for revocation ct construction permits, or 
for suspension or other discipline less than complete revocation. 
The writer believes, however, that the word “license” is to be con- 
strued to cover construction permits, and that the power of sus- 
pension is to be inferred from the power to revoke. Whether the 
Commission has power to discipline by modifying the license so 
as to cover less favorable privileges is uncertain. The procedure 





45b. See Opinion of General Counsel, No. 32, on Petition of Adrian M. 
Kelly concerning advertisements of Lucky Strike cigarettes, U. S. Daily, 
April 23, 1929; see also petition of Radio Protective Association that Com- 
mission refuse licenses to R. C. A. Communications, Inc., because of opera- 
tion of Section 13. U. S. Daily, Dec. 2, 1929, 
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at best is clumsy.** No rules have been established to provide for 
the filing of complaints by third parties. 

Because of the short maximum license period there have been 
virtually no revocation proceedings conducted by the Commission. 
Disciplinary action has been taken almost exclusively by action on 
applications for renewal of license. There have been several cases 
in which the applicant has been placed on “probation” but in each 
case he has sooner or later been restored into the good graces of 
the Commission.*? 

General Reallocations. From time to time it has been necessary 
to make “reallocations” of broadcasting stations. It may be nec- 
essary to go through this process again in the future, and to go 
through analogous processes in portions of the spectrum other than 
the broadcast band. The most extensive allocation yet made was 
that effective November 11, 1928, in which the assignments of 94% 
of the stations were changed. 

The procedure adopted by the Commission for such action has 
been partly described in the discussion of the General Electric Com- 
pany case in this article. It consisted in setting up a tentative re- 
allocation of which all stations were notified, effective at a later date 
(the expiration of the license period). Each station dissatisfied 
with its assignment was given opportunity for hearing if it filed ap- 
plication for modification of its assignment specifying the frequency, 
power and hours of operation which it desired. Other stations 
which, under the tentative reallocation, would be adversely affected 
were then notified and given an opportunity to oppose the applica- 
tion.** 

If the General Electric Company case were the only case on the 
subject, it would have to be conceded that it is doubtful whether 
this procedure met the requirements of the Act. Since the court’s 
decision in that case, however, it has several times, both expressly 
and by necessary implication, upheld the procedure.*® All the es- 





46. See 1929 Report of Standing Committee on Radio Law, p. 74. 

47. One station WNBA of Forest Park, Ill, was suspended for 30 days 
for frequency deviation in April, 1928. There have been several instances 
where a station has been put upon “probation,” which consisted of the issu- 
ance of 30-day licenses instead of the usual 3 months license. In several cases 
this was due to the broadcasting of private disputes by warring stations (2nd 
Ann. Rep., pp. 159-161) and in another case, to the alleged use of obscenity 
(U. S. Daily, Jan. 7, 10, 11, 18, 25, 1930). In the first cases, the action 
followed hearings upon applications for renewal; in the latter there was no 
hearing at all. In each case the station was later restored to good standing. 

. The procedure is set forth in a statement adopted and published by 
the Commission, 2nd Ann. Rep., 51-52. 

49. City of New York v. Commission, 36 F. (2d) 115 (certiorari now 

pending in U. S. Sup. Ct.); Great Lakes Broadcasting Co. v. Commission 
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sential requirements of due process of law would seem to have been 
met. The hearings should be regarded as really having been held 
on the applications of the stations affected for renewal of license. 

Issuance of Permits and Licenses. Construction permits, li- 
censes and other formal authorizations are signed by the Chairman 
of the Commission (a burdensome duty which might well be dele- 
gated to the Secretary), under the seal of the Commission, They 
are thereupon usually delivered to the Radio Division of the De- 
partment of Commerce which, in turn, delivers them to the grantees 
and licensees through the radio supervisor in the several districts. 

Two interesting situations have already arisen involving the 
question as to when the right to the document vests in the grantee 
or licensee and as to when the grantee or licensee is justified in 
considering that he has the authority to construct or to operate. In 
one case, now involved in a pending appeal,®® the Commission’s 
minutes showed a granting of certain applications for construction 
permits to several different grantees. A dispute thereafter arose 
between the grantees with the result that the construction permits 
were never executed or, if executed, were never delivered. The 
case involves other issues (e. g., as to whether the Commission’s 
action was upon certain conditions which the grantees failed to ful- 
fill) which need not be discussed here. In another case, the Com- 
mission, by action recorded in its minutes, granted certain licenses 
and construction permits; both the licenses and permits were duly 
executed and it remained only to forward them through the De- 
partment of Commerce. Before they were forwarded, however, 
the Commission was served with a stay order from the Court of 
Appeals.” 

Miscellaneous. Under Section 10 the Commission has power, 
which it frequently exercises, to require licensees to furnish it with 
information under oath. This is usually done by sending out ques- 
tionnaires. 

Under Section 11, in the event that for any reason the Com- 
mission cannot act because of absence of the Commissioners, etc., 
the Secretary of Commerce is given temporary licensing authority. 
There has, as yet, been no occasion for recourse to this provision.* 





(not yet reported), U. S. Daily, Jan. 7, 13, 1930. See also Tagg etc. v. 
United States, 74 L. Ed. .., Adv. Ops., 1929, pp. 287-293. 

50. Universal Service Wireless, Inc., No. 5005. 

51. In Mackay Radio & Telegraph Co. v. Commission, No. 4991. See 
U. S. Daily, Feb. 27, 1930. 

52. During the interim between March 16, 1928, and March 28, 1928 
(the date on which the Act containing the Davis Amendment became law), 
the Secretary of Commerce was temporarily the licensing authority under 
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Conclusion. The peculiar problems of practice and procedure 
in radio controversies are, for the most part, all directly or indirectly 
traceable to one fundamental fact: the total facilities available for 
radio communication are rigidly limited by the laws of science and 
the persons desiring to be authorized to use these facilities are 
much greater in number than can be accommodated without ruinous 
interference. The process of determining who shall and who shall 
not be licensed is, therefore, like a huge partition suit in which all 
the citizens of the United States and all the nations of the world 
are parties, and each party is, to some extent, an opponent of every 
other party. The procedure, which has been found suitable in courts 
of law for the determination of disputes between two or at most a 
limited number of parties, is totally inadequate for the determination 
of radio controversies. We are on the threshold of what promise 
to be tremendously interesting developments in procedure to meet 
the new situation with which radio regulation challenges legislators, 
courts and treaty-makers. 





Sec. 5 of the Act. He referred the entire matter of radio regulation (so far 
as it was originally entrusted to the Commission) to the Commission during 
this period. 











STATE AGENCIES OF CONTROL AND 
ENFORCEMENT OF AERO- 
NAUTICAL LAWS* 


Reep G. Lanpist 


Several years ago a group of us interested in aviation became 
convinced that the day of the “gypsy flier” and his associate, the 
“jenny” type of private owner, had passed. We appreciated fully 
the fine part they had played in the hard hungry years after the war. 
We knew the hardships and hazards they had suffered, driven by 
their enthusiasm and confidence in aviation, into a so-called business 
that could not secure sufficient public support to pay for proper 
equipment, airport, maintenance, et cetera. Feeling as we did about 
those sterling pioneers, it was with great and genuine regret that we 
concluded they must go from Illinois, and make way for aviation 
as a business, with modern equipment and methods. 

The situation was carefully studied. Reports of coroners’ juries 
were investigated. We were fortunate in having had experienced 
airmen in contact with the coroners’ inquests for some time. Laws 
were looked up, meetings held, officials interviewed, and the Depart- 
ment of Commerce officials consulted—and it was found that we 
could get little help from Washington. 

Those Chicago air operations of a definite interstate character 
were being pretty well operated and obeyed the regulations. They 
did not have accidents, in the Chicago district at least. They were 
not our problem. Several school, sightseeing, and charter activities 
were simularly well financed and operated. They obeyed the law 
too, and their freedom from accidents indicated that they were not 
the source of our trouble. 

The crashes, and headlines, resulted from the operations of 
those formerly known as “gypsy”—justly called now the shorter and 
more fitting name, “gyps.” They carefully avoided interstate oper- 
ations. They held themselves carefully clear of federal regulations, 
sometimes on the advice of barracks lawyers—and on occasions with 
the advice of real attorneys. Obviously, some other authority than 
the federal had to be invoked. 





*Portion of the paper upon this subject read at the Legislative Air 
Parley of Midwest States, at Milwaukee, Wisconsin, February 24, 1930. 

*Chairman, Aeronautical Navigation Committee, State of Illinois; mem- 
ber Board of Directors of the Arr Law Institute. 
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A terrible week three years ago precipitated the active starting 
of our program. Seven people were killed in as many days—all in 
unlicensed aircraft flown by unlicensed pilots. As a matter of fact, 
with seventeen people killed in the last two years in Cook County, 
only one ship and one pilot were licensed, and they were hit in the 
air by an unlicensed crock flown by an unlicensed pilot, taking off 
cross wind from a farmer’s field in the landing area of the airport 
on which the licensed ship was about to land. 

With no legal background other than the general police powers 
of the county, we persuaded the county commissioners to order that 
none but licensed aircraft and pilots could carry passengers for hire 
in the county. A volunteer committee, small but serious, of airmen 
made the round of the airports explaining the ruling and the things 
which caused it. In practically every case, the owners of the old 
crates saw the light and voluntarily scrapped them—or went else- 
where. There were a few obstreperous customers. At least, one 
of them drew a black eye during the educational campaign. 

During the balance of that summer, flying in Cook County was 
pretty sane. There were no more casualties, but we knew that the 
“gyps” were still operating behind cover of private ownerships, 
from farmers’ back yards and similar improper airports. It was 
almost impossible to catch them being paid for passenger hops. It’s 
amazing how generous they were in giving away rides! 

The Legislature was not in regular session, but the next spring, 
a special session was called to consider Chicago’s traction question. 
As usual, no solution was found to that problem, but two acts were 
passed. The first appropriated funds to pay the expenses of the 
special session, and the second was an Air Regulation Act. 

It was practically the model statute recommended by the De- 
partment of Commerce—but the old crocks kept on flying—and 
cracking with resulting scare-heads on front pages of newspapers, 
and a justifiable suspicion on the part of the public as to the wisdom 
of patronizing this new form of transport. That second summer 
of our efforts contributed eleven fatalities to our list. We could find 
no one to enforce our air law with even partial intelligence. The 
accidents that year were all investigated by special coroners’ juries 
largely composed of airmen. The recommendations and verdicts of 
those juries were carefully drawn and as carefully studied, and at 
the regular session of the Legislature a year ago, some minor amend- 
ments were passed improving the air law—and putting teeth into 
it in the shape of ninety-day jail sentences as well as a fine. 





188 THE JOURNAL OF AIR LAW 


As last winter gave way to spring, and the promise of good 
flying weather came true, efforts were made to have our sheriff take 
steps to actively enforce the law he was sworn to uphold. The offi- 
cial involved was a man of advanced years. He did not understand 
aviation. He had little time for or interest in its problems. No 
enforcement resulted, save the unofficial pressure brought by the 
little group of zealots, pilots volunteering their service to make their 
chosen work safe. 

The flying started—more than ever before—and many of the 
airplanes in use were older and weaker. Finally came a crash—in 
June. The pilot was killed. One woman passenger was killed, and 
another seriously injured. Again the faithful few were convened 
as a coroner’s jury—but this time action resulted. The jury saw 
clearly from the evidence that the flight had been contrary to the 
state air law. All the chief officials of the county were subpoened— 
and as a result, a special fund was made available to bring Major 
Royce of the Army Air Corps to Chicago, for a two months’ tour of 
duty as a Deputy Sheriff. Royce arrived. The following day a 
collision in the air occurred killing four people—and there has not 
been a fatality since. 

Royce first studied the laws, with the very able assistance of 
Professor Fagg of the Air Law Institute of Northwestern Univer- 
sity, himself a pilot. He then inspected the twenty-six so-called 
airports in the county, then aircraft and then pilots. He found 
certain obvious violations at once which were stopped. He then 
ran a series of lectures and exhibitions for several score county 
police. The regulations and laws were explained to them. Princi- 
ples of fight, et cetera, were outlined simply. Aircraft demonstrated 
various legal and illegal maneuvers and illustrated how high is up, 
and so forth. Several score of intelligent police officers were given 
information with which to enforce the air law as well as the ordi- 
nary laws. They constantly visit our airports, observing and inspect- 
ing. They co-operate with the Commerce inspector in relation to 
federal licenses, et cetera—and practically all of the objectionable 
activities have disappeared in the Chicago District. 

I say practically all—because there are still some things which 
the present laws do not successfully meet. Among them are the 
question of improper airports, lack of standardized airport regula- 
tions, laxity in controlling ground crowds, low flying over villages, 
airports located in landing area of each other, et cetera. 

There is one more detail of our present activity which I might 
mention. The coroner of Cook County has sworn me in as one of 
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his deputies, charged with the investigation of any and all air 
fatalities. A group of technically trained pilots living in various 
sections of the county are my assistants. We have the usual police 
powers relative to fast driving, et cetera, when on duty. Orders 
have been issued to all police in the County to allow no one to 
touch any aircraft wreckage or dead bodies until we have arrived 
and completed our investigation. We have authority to send any or 
all parts of a wrecked aircraft to laboratories for scientific tests, 
to employ experts, et cetera, to learn all we can about accidents, their 
cause and prevention. The press has co-operated very generously, 
and we feel that many of our population now know something about 
the difference between licensed and unlicensed—safe and unsafe— 
flying. 

That is the story of one out of 102 counties comprising the 
State of Illinois. It illustrates some of the problems present every- 
where. In the effort to keep Illinois completely abreast of the 
situation, the legislature has created our Aerial Navigation Com- 
mission. Through Mr. Knotts, our Secretary, we are in touch with 
the problems in every state—in every flying center, and we have the 
complete co-operation of Governor Emmerson. 





AIRCRAFT AS COMMON CARRIERS* 


CARL ZOLLMANNT 


The great war though it came to an end in 1918 had an impor- 
tant bearing on the development of the aeroplane as a common carrier 
in Europe. When the armistice came the various warring govern- 
ments had on hand a large nutaber of planes which were adaptable 
for ordinary transportation purposes and serviceable for a few years 
to come. Of greater importance was the fact that during the war 
a large number of pilots had received a training which admirably 
fitted them for peace time services in the air. Certain industries had 
been built up during the war which could easily be adapted to the 
production of passenger planes. The inventive genius of all the 
warring countries had gone freely into the development of the 
aeroplane and was organized for peace time endeavors. Last, but 
not least, the various governments with a view to future possible 
wars began to stimulate the infant service by subsidies which made it 
possible profitably to operate the planes without charging prohibitive 
rates. The consequence of these various factors is that the city of 
Berlin, enjoying as it does not only a very central location, but hav- 
ing in its former parade grounds the Tempelhofer Platz, the finest 
airport of all Europe, is today the center of a huge net of airlines 
extending to the North to Stockholm, and Oslo, to the South to 
Rome and Constantinople, to the East to Warsaw and Moscow, and 
to the West to London and Paris. A service is maintained today on 
these lines which is as regular as is the railroad service and charges 
a rate which is but slightly more than first class railroad passage 
between the same points. Many of these lines have never had a 
serious accident and all of them taken together compare very favor- 
ably with the railroads in regard to the proportion of passengers 
carried and passengers killed or seriously injured. A passenger 
travelling by air in Europe experiences a feeling of safety which 
he frequently lacks while on the European railroads. 

Some of these prerequisites were present in the United States 
during and after the war. A vast amount of money was expended 
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by the United States in building aeroplanes and training flyers during 
the war. Patent difficulties were largely overcome by cross license 
agreements.!_ When the war ended a large part of the accumulated 
aeronautical material was placed on the market but was very largely 
acquired by gypsy flyers to thrill crowds and satisfy the curious by 
a circular flight at five or ten dollars per person. Happily all these 
old “jennies” are now practically junk. Since the government did 
not subsidize the industry the United States for some years lagged 
behind the development in Europe. The country of Langley and the 
Wrights was for some years trailing Europe in its support of this 
new means of locomotion. 


However this apathy was not to extend far beyond the deflation 
period. The inventors, though the war support had ceased, were 
not to be denied. Capitalists were beginning to see the importance 
of the new developement. The factories which had turned out 
aeroplanes during the war were still in existence and could readily 
be devoted to the same purpose. Reports which tourists brought 
back from Europe as to the wonderful air transportation in existence 
there could not but exercise a certain influence. The technical 
development of the aeroplane therefore continued until the Spirit 
of St. Louis in charge of a single pilot crossed the Atlantic and 
reached its destination with fuel to spare. Other less successful 
flights across the same moat of water undertaken by companies of 
two or three followed. If the Atlantic could be spanned by a single 
hop no reason existed why communication between New York and 
San Francisco or St. Paul and New Orleans should not be similarly 
established. Air lines therefore today exist between San Francisco 
and Los Angeles, between Chicago and St. Paul and between nu- 
merous other more or less connected points. No such extensive 
network as exists in Europe exists here it is true. That is for the 
future and probably for the very near future. 

However the foundations for a network exist. There is prob- 
ably no city of importance which does not today have one or more 
privately or publicly owned air ports. Some of these were aviation 
training grounds during the war. Others have been donated to the 
cities by private individuals or have been acquired by purchase or 
through condemnation. Vast sums of money have already been 
expended on this new development. Vaster sums will presently be 
expended. Chief Justice Cardozo of the New York Court of Ap- 
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peals therefore say: “Aviation is today an established method of 
transportation. The future, even the near future, will make it still 
more general. The city that is without the foresight to build the 
ports for the new traffic may soon be left behind in the race of com- 
petition. Chalcedon was called the city of the blind, because its 
founders rejected the nobler site of Byzantium lying at their feet. 
The need for vision of the future in the governance of cities has 
not lessened with the years. The dweller within the gates, even more 
than the stranger from afar, will pay the price of blindness.”? Both 
courts and legislatures have been quite active in the matter. Prac- 
tically all the state legislatures have passed enabling acts. The 
index of the 1929 Aviation Reports devotes ten full pages to an 
analysis of the airport legislation enacted in 1929. Some ten cases 
have already reached appellate courts. Without a single exception 
the power of the various cities to acquire and maintain airports has 
been sustained by these decisions. 

The airmail service maintained by the United States government 
has been an important factor in this development. It has resulted 
not only in the development of a limited number of airports but in 
the development of airways as well. These airways correspond to 
ocean lanes just as air ports correspond to seaports. They are 
naturally useful not only to the postal planes but to others as well. 
They connect the most important cities and minimize some of the 
inherent dangers of flight. 

Nor are our large transcontinental railroads unaware of the 
competition which the new development offers to them. Instead of 
opposing what cannot be opposed they are accommodating them- 
selves to the new situation. A trip from New York to San Francisco 
in forty eight hours without hardship and on a regularly established 
basis is today possible, and consists partly of travel by railroad, 
partly by plane. The legislatures of at least five states have in 1929 
authorized the railways to engage in aviation.* 

The regulation which this new common carrier service is to be 
subject to naturally presents some old difficulties and a number of 
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new difficulties as well. If the service is maintained between cities 
of different states the first question naturally is whether the United 
States or the individual states shall do the regulating. That such 
a service is interstate commerce would not seem to be subject to 
doubt. * In 1928 the Colorado Public Utilities commission had before 
it the application of a Delaware corporation for a certificate of 
public convenience and necessity authorizing the applicant to operate 
lines of aeroplanes for the carrying of passengers and express for 
hire between Denver, Colorado and Kansas City, Missouri. No com- 
peting line existed. The applicant proposed to purchase four Fokker 
Super-Universal monoplanes each carrying six passengers and one 
pilot. The commission adopted as its standard of equipment and 
qualification of pilots the standard prescribed by the Federal Gov- 
ernment and the Colorado Commission of Aeronautics, required the 
applicant to file proof that it had or would comply therewith, stated 
that this being an interstate operation only the question of public 
convenience and necessity did not arise and found that the Con- 
stitution of the United States and the laws of the state of Colorado 
required that a certificate of public convenience and necessity be 
issued to the applicant as prayed for.° 

The regulation of intrastate as distinguished from interstate fly- 
ing has been a burning question before the legislatures of the various 
states in 1929, According to the report of the standing committee 
on aeronautical law of the American Bar Association made to the 
1929 meeting of that body, 19 states now require a federal license 
for all aircraft and airmen; seven other states require such a license 
for aircraft and airmen engaged in commercial flying; seven others 
require either a state or federal license, while six require a state 
license and the remaining nine have no regulation at all. Such 
provisions of course will affect airplanes engaged in common carrier 
business inside of a state. The question still remains whether such 
business shall be allowed to develop under competitive conditions 
or whether it is better to eliminate competition. The Nevada Public 
Service Commission in 1928 had before it three applications for 
certificates of convenience and necessity for conducting aircraft 
carrier service between points in that sparsely settled state. While 
the plans of the applicants somewhat overlapped, they were able at 
the hearing to arrive at a satisfactory arrangement by which sepa- 
rate “home ports” were assigned to the applicants and each was 
given a preference of two hours at such home port over any oper- 
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ator away from his home port. This meant that none of the appli- 
cants were at liberty to proceed with passengers from the home port 
of any of the other applicants until after a period of two hours had 
elapsed from the time the request for transportation was received 
unless the home port applicant had waived the rule. The commission 
put the stamp of its approval on this arrangement.’ 

The question whether the operation of air line intrastate com- 
mon carriers shall be on a competitive basis has been directly pre- 
sented to the Pennsylvania public service commission. In 1927 that 
commission approved the application of the Gettysburg Flying Serv- 
ice, Inc., for a certificate of convenience and necessity the company 
having provided itself with suitable landing fields and planes. Its 
purpose was to establish a taxi service from Gettysburg to points 
and places in Pennsylvania and to conduct sightseeing trips over 
the Gettysburg battlefield. A year later the “Battlefield Airways, 
Inc.”” made a similar request. The commission in denying the appli- 
cation said: 


“The question presented for determination is, Shall the non-com- 
petitive principle control under the facts in this case? 

“We are convinced from consideration of all of the facts and argu- 
ments that the applicant has failed to meet the legislative requirement 
to establish that the proposed service is necessary or proper for the 
service, accommodation, convenience, and safety of the public and so 
find and determine. 

“The Commission recognizes that the policy of the nation and state 
is to foster and encourage aviation. The facts in this case, however, 
are in the opinion of the Commission convincing that in a community 
such as Gettysburg the creation of unnecessary and destructive com- 
petition could not and would not be a contributing factor in the develop- 
ment of commercial flying service in Pennsylvania, but would be a 
decided hindrance to its development. Common carrier transportation 
by aircraft must be developed for some time at least by and through 
private enterprise which should not be required to struggle for an ex- 
istence in the competitive field under conditions as existing in this 
case.””® 

On the other hand the opposite conclusion seems to have been 
arrived at in California where the commission is operating under a 
constitutional provision which is very similar to that of Pennsylvania. 
Says W. Jefferson Davis, himself a resident of California: 
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“The suggestion has been frequently made that aircraft carriers be 
required to apply to the Railroad Commission of California for cer- 
tificates of public convenience and necessity authorizing them to engage 
in public service. The Common Carrier Sub-Committee of the Cali- 
fornia Aircraft Conference Committee reported unanimously against 
requiring certificates of public convenience and necessity and this re- 
port was later adopted by the General Aircraft Conference Committee 
of the Railroad Commission and concurred in by the Statewide Aviation 
Committee of the California Development Association. As a result of 
these recommendations the Legislature in 1929 took no action in regard 
to certificates of public convenience and necessity. 

“It was generally felt that there was no justification in the position 
taken by those who favor certificates of public convenience and neces- 
sity as a prerequisite to operating air lines within the state. 

“Any such regulatory legislation is moreover very premature. There 
are only a few regularly established passenger air services in operation 
in California at this time. Air transport companies should be permitted 
to charge what the traffic will bear, and there should be no restrictions 
for many years to come. There may be some destructive competition 
and duplication of the services such as already exists between Los 
Angeles and San Francisco, and Chicago and St. Paul, and on the 
Chicago-St. Paul Minneapolis route. It is entirely too early in the 
development of air transport to create monopolies in favor of the line 
which happens to commence operations first, and thus preclude com- 
panies which might provide the public with better service.”?° 


Thus there is another conflict of opinion which will probably be 
extended to other states as the question becomes a burning one. Of 
course the situation as between two such large cities as San Francisco 
and Los Angeles on the one hand and a taxi service out of the small 
city of Gettysburg on the other is quite dissimilar and this fact may 
be used to reconcile the two situations. It would seem, however, that 
the real difficulty is a radical difference between radically different 
theories whose existence is undeniable in our thought on the entire 
matter of regulation of all utilities. Only the future can tell which 
of the two will prevail in the struggle for existence which is sure 
to come. 

The only occasion which has been afforded to American courts 
to discuss the question of common carriers has arisen out of a ten 
minutes circular pleasure trip undertaken by a former lieutenant of 
the naval service in a hydroplane in the course of which the plane 
fell and two passengers were killed. Both held insurance policies 
(either life or accident) which provided for certain increases if the 
accident occurred while riding as a passenger in a “public conveyance 
provided by a common carrier for passenger service.” The pilot 
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would not go up with less than three passengers, carried only white 
people, operated only on such days, at such hours and under such 
conditions as pleased him, did not pretend to maintain regular sched- 
ules and did not advertise his business except so far as the mere 
presence of the plane was an advertisement. Both the Circuit Court 
of Appeals of the United States for the Fifth Circuit and the Ala- 
bama Supreme Court were presented with the question. Both held 
that the hydroplane was not a common carrier, at least not on this 
particular occasion within the meaning of the policy.” 

It is obvious that most if not all the facts which militated in 
these two cases against the contention that this particular hydroplane 
was a public conveyance provided by a common carrier for passenger 
service are absent in the air service which now exists between a 
great many cities of this country. We can readily agree with the 
conclusions arrived at in these insurance cases and in the same 
breath hold that a service through the air which runs on schedule, 
for which tickets can be bought by a proper person who has the price 
and the inclination and which gets the occupants from one place to 
another is as much to be classed as a common carrier as is the pas- 
senger service maintained by railroads, street cars, boats and motor- 
busses. 

The Transcontinental Air Transport, Inc., requires the signature 
of all of its passengers to a provision that “as a part of the con- 
sideration for the issuance of this ticket and of the acceptance of me 
for transportation I hereby agree to the rules and conditions printed 
on the reverse side of this ticket all of which are understood by me, 
and are made a part of the contract for transportation evidenced by 
this ticket.” Among seven “conditions of passage” is the following: 
“The user of this ticket agrees that the Company, in the performance 
of the transportation covered by this ticket, is not a common carrier 
for hire and/or liable as such, but is a private carrier; and that the 
Company shall not be liable for injury or death to the person or 
loss or damage to the property of the said user caused in any manner 
whatsoever, whether attributable to negligence or not, occurring dur- 
ing and/or arising out of the performance, or failure of performance, 
of the transportation for which this ticket is issued.”!? This pro- 
vision is not as new as might seem to be the case. The extensive 
and intensive development in Europe of passenger transportation 
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through the air at a time now some years past when the dangers 
inherently connected with such travel were considered to be greater 
than they are considered today, naturally brought about the inser- 
tion into the contracts of transportation of exemption clauses which 
are essentially identical with that just quoted. In view of this fact 
the construction which these exemption clauses have received in 
Europe by the courts is of the utmost interest on this side of the 
Atlantic. 

The first case to arise under such a provision involved a circular 
flight at a popular bath and was therefore not as strong in its facts 
as might be desired. The Amtsgericht (trial court) at Emden, 
Germany, however, did not lay any stress on this fact but decided 
in a well reasoned opinion that such a clause is void as being against 
public policy.* The Kreisgericht (circuit court) at Aurich reversed 
this decision on the ground that such a clause is not against public 
policy at least not until aviation has more fully developed.** In 
reaching this decision the court did not mention the fact that the 
flight was a circular one and for this reason might very well be held 
not to be transportation at all. The decision of the Kreisgericht was 
followed by other lower courts so that a square conflict of judicial 
views came into being. 

The Reichsgericht in two decisions has avoided the difficulty 
with which these courts struggles by confining itself to a strict 
construction of the exemption provision and by holding that such 
a provision will not be construed to exempt the air line company 
from liability caused by its own fault.*® 

Finally the Zivillandesgericht in Prague has held that such an 
exemption to be valid must be the deliberate and definite declaration 
of the parties and that a one sided assertion through the handing 
over of the ticket to the passenger without expressly calling his at- 
tention to the exemption clause which was printed in a language 
which the passenger did not know is not sufficient.'® 

It may be of interest to note that the American Air Transport 
Association in a draft of a Uniform Passenger Contract which it 
offers to the air passenger lines of the United States for adoption, 
inserts among others the following clause: “If I am accepted as a 
passenger, I voluntarily assume the ordinary risks of air transporta- 
tion and stipulate that the company or companies represented herein 
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shall not be responsible save for its or their own neglect of duty.” 
In commenting on this provision it is said: “Your committee deems 
this clause the most important of the whole contract. If, while the 
industry is young and the courts and the public are taking kindly 
to the aviation industry, this clause can be adjudicated and upheld in 
the appellate tribunals, needless to say, the advantages that will 
accrue to the carriers are obvious. If it is not upheld, your com- 
mittee believes that the only alternative will be statutory legislation 
in the various states which will meet the situation.” 

A great deal of good would be accomplished if the air line com- 
panies were to adopt these sane and sensible suggestions. By being 
reasonable in their demands they so arrange their affairs that they 
may possibly obtain what they are asking for. However, a uniform 
adoption of such a provision is perhaps out of the question at least 
for the present. Certain air transportation companies though they 
may be fully aware that a provision by which liability for their own 
fault is sought to be avoided is not legally binding will nevertheless 
insist on inserting it in their contracts with a view to obtaining 
thereby a leverage with which to obtain better settlements with pas- 
sengers injured than would otherwise be possible. It may therefore 
be expected that courts will soon be confronted with a construction 
of such a stringent exemption clause. The European cases herein- 
before referred to may, when this time comes, be of considerable 
interest to all concerned. 





INCORPORATING FEDERAL LAW INTO 
STATE LEGISLATION* 


Frep D. Face, Jr. 


While it is, of course, impossible to do more than indicate the 
trend of the law on some of the most important phases of aeronau- 
tical law, there is one other matter of considerable importance that 
is worthy of careful attention. In an endeavor to avoid the conflict- 
ing laws passed in the early history of the railroads we have, per- 
haps, been a little over-anxious for uniformity. And, certainly, 
there has not been a scarcity of legislation governing air transporta- 
tion. Some one hundred and eighty-two bills were enacted into laws 
this past year. It would seein desirable that we investigate one 
fundamental matter—that of providing for federal licenses for 
wholly intrastate flying. 


According to the Report of the American Bar Association Com- 
mittee on Aeronautical Law, some nineteen states provide for federal 
license for all aircraft and airmen. Relative to this question, the 
committee report reads as follows: 


“The states listed in this report which have adopted laws calling 
for all aircraft and airmen have not, in the opinion of your committee, 
premised their legislation on the best legal ground. It is true that the 
requirement for federal license of all aircraft and airmen would, if 
adopted by all the states, make for certain uniformity, providing its 
constitutionality is upheld; but, aside from constitutional questions, it 
is very evident now that there will always be many of our states dis- 
inclined to relinquish all control over intrastate aviation and regulations 
of the same, so that it can safely be said that if a uniform law is de- 
sired it cannot be premised on the absolute requirements of federal 
licensing of all aircraft and airmen.”? 


This matter of constitutionality involves a two-fold problem: 
first, as to the authority of the federal government to regulate intra- 
state flying and, second, as to the power of a state to delegate legis- 
lative authority. Relative to the former, the argument is that since 
the federal government is one of limited powers, there is no author- 
ity to control intrastate matters. However, in the railroad cases, we 
have seen that the government is not without authority to regulate 
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where intrastate operation constitutes a burden on interstate com- 
merce. As Mr. Walter F. Dodd has said :? 


“Tt is impossible to draw any definite or permanent line between 
national and state functions. Railroad regulation began with the states 
and has properly tended to come under national control. The line 
separating state and national functions must and will shift.” 

“With the development of interstate commerce by railroad, it has 
become increasingly necessary that the United States government as- 
sume increasing authority over regulation of intrastate carriers. The 
chief steps in this extension of national authority over railroads may 
be traced in Southern Ry. v. U. S. (1911, 222 U. S. 20), the Shreveport 
case (1914, 234, U. S. 342), and R. R. Com. of Wisc. v. C. B. & Q. Ry. 
(1922, 42 Supp. Ct. 232). Railway transportation is necessarily na- 
tional in its scope and the 1922 decision by Chief Justice Taft is as 
necessary a development with respect to that transportation as was the 
case of the Genessee Chief in 1851.” 


But, even accepting this reasoning, we must not forget that to 
regulate even private flying is to go beyond the mere regulation of 
intrastate commerce. It can be justified only on the general theory 
that, without this regulation, there exists a burden upon interstate 
commerce. 

Relative to the second question, much depends upon what is ac- 
tually done. That is, has the state merely enacted federal legislation 
as it exists in the present, or has it endeavored to enact present 
legislation together with such regulations as are to be added in the 
future? 

Here, it becomes necessary to examine the historical background 
of our constitutions. They were framed on the theory that the first 
principle of government required a separation of legislative, execu- 
tive and judicial powers. Fearing tyranny, the political theories of 
Montesquieu were accepted by the framers and the courts as the 
final word of political wisdom. Yet, of course, Montesquieu had 
in mind a political theory which at that time was nowhere realized 
in fact. Another suggestion is that as each department of govern- 
ment is itself a delegate, it could not further delegate its authority— 
or, delegatus non potest delegare. Mr. John B. Cheadle suggests® 
that the true limitation is that the function attempted to be delegated 
has been intrusted by the constitution to the legislature, there to be 
personally exercised, and that the legislature cannot avoid the per- 
sonal exercise of that function. Yet, he says, three things are gen- 
erally done: (1) unanimous agreement that legislative powers cannot 
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be delegated by the legislature; (2) the delegation is usually per- 
mitted, and (3) there is a growing tendency to give prominence to 
the supposed “necessity of the case.” 

The dividing line is well set out by the court in Cincinnatt, etc., 
Ry. v. Com’rs,* 

“The true distinction . . . is between the delegation of a power to 
make the law, which necessarily involves a discretion as to what it shall 
be, and conferring authority or discretion as to its execution, to be ex- 
ercised under and in pursuance of the law. The first cannot be done: 
to the latter no valid objection can be made.” 


Having sketched the general theory, we may start from the 
positive statement made by Black in his Constitutional Law,® wherein 
he says: 

“There may be no objection to a state statute which simply adopts 
an existing federal statute and makes it the law of the state, but to 
provide that the state statute shall automatically conform to any changes 
thereafter made in the federal law is an attempt to delegate the legis- 
lature’s power to Congress.” 

In this connection, our first question concerns itself with the 
mode of adopting the federal statute. May it be incorporated into 
the state law merely by reference? The answer would seem to be 


that, in the absence of constitutional provision to the contrary, such 
may be done. A case of importance, in point, is that of Ex parte 
Burke,’ affirmed in People v. Frankovitch et al,’ wherein the court, 
in the former case, said: 


“Wherever there is no constitutional provision which forbids it, it 
is proper to declare that any law of the United States’ or of another 
state shall be the law of this state. We find no constitutional provision 
in this state which forbids such action.” 


The same is true in Illinois. In Chicago Motor Club v. Kin- 
ney,® the court said: 


“Tt is permissible to incorporate by reference into a new act pro- 
vision of other acts which are germane to the subject expressed in the 
title of the new act, but matters cannot be included in the act by refer- 
ence which could not have been included directly.” 

If we consult the Illinois Constitution of 1870, we find in 


Article IV, Section 13 the following :?° 


4. 1 Ohio St. 88, in 11 Va. L. Rev. 183, 192 (1925) Delegation of Power 
to Legislate, by Cornelius Wickersham. 
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“~. . and no law shall be revived or amended by reference to its 
title only, but the law revived, or the section amended, shall be inserted 
at length in the new act Se 


Does such a constitutional provision defeat such incorporation 
by reference? Probably not, for the California court in the Burke 
case’! said: 


“That portion of . . . the Constitution which reads as follows, 
to wit: ‘No law shall be revised or amended by reference to its title; 
but in such case the act revised or amended shall be re-enacted and 
published at length as revised or amended,’ does not prohibit that mode 
of legislation. It refers only to the revision or amendment of some 
law already enacted by our state legislature, and has no reference to the 
enactment of a new provision.” 


However, there may be a difference when the provision reads 
as it does in Article II, Section 64 of the Constitution of North 
Dakota :*? 


“No bill shall be revised or amended, nor the provisions thereof 
extended or incorporated in any other bill by reference to its title only, 
but so much thereof as is revised or extended or so incorporated shall 
be re-enacted and published at length.” 


While this provision refers to bills, the writer is informed’ by 


Judge A. A. Bruce, formerly Chief Justice of the Supreme Court of 
North Dakota, that it covers the idea of incorporating a statute by 
reference. 

Relative to the question of incorporating the statute so as to 
include future changes, we have several cases to consider. The 
general principle is stated in an Illinois case, The People v. Cross- 
ley, wherein the court said: 


“The effect of such reference is the same as though the statute or 
the provisions adopted had been incorporated bodily into the adopting 
statute as it exists at the time of the passage of the adopting act, and 
does not include subsequent additions or modifications of the statute so 
taken.” 


It is interesting to note that the California statute also included 
by reference further amendments that might be made in the federal 
act, but the court did not decide whether or not such could be done. 
It merely stated that if such provision were void, it would not in- 
validate the whole act.** 


In this connection, we have four other cases to consider, all 





Ex parte Burke, supra, note 7. 
Compiled Laws of North Dakota. 
261 Ill. 78, 85 (1913). 

Ex parte Burke, supra, note 7. 
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of which deal with legislation relating to the Eighteenth Amendment. 
They are, State v. Gauthier,° State v. Vino Medical Co.,'* In re 
Opinion of Justices," and Commonwealth v. Alderman.'* The Mas- 
sachusetts’ opinion is so concisely worded that we shall quote at 
some length from it. 


“1. The purpose of House Bill No. 1612, to which the questions 
refer, is set forth in its title in these words: ‘An Act to carry into 
effect, so far as the Commonwealth of Massachusetts is concerned, the 
Eighteenth Amendment to the Constitution of the United States.’ One 
distinguishing characteristic of that bill is that in several sections it 
incorporates by reference laws made and to be made by the Congress of 
the United States and regulations made and to be made thereunder for 
the purpose of establishing offenses to be punished by fine, or imprison- 
ment, or both, by prosecutions to be instituted in the courts of this 
Commonwealth. See paragraphs 1(b), 3, 6, 34, 37 of the proposed 
chapter 138. It is attempted by these sections and possibly by other sec- 
tions to make the substantive law of the Commonwealth in these par- 
ticulars change automatically so as to conform to new enactments from 
time to time made by Congress and new regulations issued pursuant to 
their authority by subsidiary executive or administrative officers of 
the United States. It purports to create offenses and impose punish- 
ments therefor, not by definition and declaration, but by reference to 
what may hereafter be done in these particulars by the Congress of the 
United States and those by it authorized to establish regulations. 

“We are of opinion that legislation of that nature would be con- 
trary to the Constitution of this Commonwealth. Legislative power is 
vested exclusively in the General Court except so far as modified by the 
initiative and referendum amendment. It is a power which cannot be 
surrendered or delegated or performed by any other agency. The en- 
actment of laws is one of the high prerogatives of a sovereign power. 
It would be destructive of fundamental conceptions of government 
through republican institutions for the representatives of the people to 
abdicate their exclusive privilege and obligation to enact laws. Boston 
v. Chelsea, 212 Mass. 127. Opinion of the Justices, 160 Mass. 586. 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149.” 

* * kk * 


“2. There is no objection in a constitutional sense to enactment 
by the General Court of a law embodying in the same words any test, 
standard, definition or rule prescribed by federal law or adopted under 
its authority. As already has been stated, no statute would be valid 
whereby it should be attempted to make operative as a statute of this 
Commonwealth such test, standard, definition or rule to be enacted or 
adopted in the future. This is as far as we feel justified in making 
answer to the second question without a fuller statement of facts to 
which it is directed.” 





15. 121 Me. 522 (1922). 
121 Me. 438 (1922). 
239 Mass. 606 (1921). 
275 Pa. 483 (1923). - 
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The fourth case of Commonwealth v. Alderman” is somewhat 
different, stating: 


“The Act of May 5, 1921, par. 1 (P. L. 407) providing that the 
‘vinous, spirituous, malt, or brewed liquors,’ dealt with in the statute, 
shall mean all such liquors ‘fit for beverage purposes other than such as 
are from time to time, determined and found to be intoxicating by act 
of Congress passed pursuant to, and in the enforcement of, the Consti- 
tution of the United States,’ and that ‘intoxicating liquors’ shall mean 
‘anything found and determined, from time to time, to be intoxicating 
by act of Congress passed pursuant to . . . the Constitution of the 
United States,’ may be viewed as merely designating a definite source 
of information or standard, and the fact that Congress may change the 
standard does not invalidate the act on the ground of delegating legis- 
lative power.” 

In the light of these cases, we can well understand why the 
second section of the Uniform State Air Licensing Act?® is stated 
to be merely a declaration of policy. If it claims to be more, it 
would appear to be of doubtful constitutionality. It reads: 

“It is hereby declared that the policy, principles and practices estab- 
lished by the United States Air Commerce Act of 1926, and all amend- 
ments thereto, are hereby adopted and extended and made applicable, 
mutatis mutandis, to cover all air traffic in this state, so far as not 
covered by federal law at any time.” 

To avoid any difficulty, it would seem desirable to set out the 
particular statute in full rather than to attempt to incorporate by 
reference. Further, a state commission should be set up to promul- 
gate rules which would adopt future changes made when the legis- 
lature is not in session. This might be done through a declaration 
of policy such as that now contained in the Uniform State Air Li- 
censing Act, but it would seem that there is a real function for a 
state commission to perform—granting the complete desirability 
of uniformity, and for having federal licenses. 

The movement for uniformity of state legislation is already 
strong and has been steadily gaining strength. But, if adoption 
of formal uniform legislation is insufficient, there is an additional 
possibility in the matter of interstate compacts.2*_ These compacts 
between the states, approved by Congress, might offer a real solu- 
tion to any disputes that might arise between the states relative 
to flying conditions in the vicinity of state boundary lines. 





19. Commonwealth v. Alderman, note 18. »* 
20. Advance Program, American Bar Association, 1929, p. 127. 
21. 35 Harv. L. Rev. 322 (1922). 
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EDITORIALS 
NEW EDITORIAL BOARD MEMBERS 


With this issue, several important additions have been made to 


the editorial board of the Journal. 


Associated with the Air Law 
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Institute, and directing the editorial work in the field of radio law 
is Mr. Louis G. Caldwell, formerly General Counsel for the Federal 
Radio Commission, and now Chairman of the American Bar Asso- 
ciation Committee on Radio Law. He will also represent North- 
western University on the board. 

Other experts on radio law include Commander Craven, Hon. 
Stephen Davis, Dr. Willy Hoffmann, Hon. Ira E. Robinson, Wil- 
liam R. Vallance, and Hon. Wallace H. White, Jr., the last men- 
tioned having drafted the House bill which, by amalgamation with 
Senator Dill’s bill in the Senate, became the Radio Act of 1927. 

In aeronautical law, the Journal is fortunate in having the 
valued assistance of representatives from three foreign countries, 
as follows: Brig.-General The Rt. Hon. Lord Thomson of Carding- 
ton, C. B. E., D. S. O., Secretary of State for Air, of Great Britain ; 
M. Albert Roper, Secretary-General of the International Aerial 
Navigation Commission; Professor André Henry-Coiiannier. editor 
of the French Air Law Journal, Droit Aérien; and, representing 
Germany, Dr. Alfred Wegerdt, Ministerial Counsellor at the Min- 
istry of Communications of the Reich, Berlin. 

The July issue will carry additional names of experts invited to 
serve on the board, but whose acceptances have not yet reached the 
editors. Representatives of Italy have already indicated a willing- 
ness to cooperate in the publication of this Journal and definite word 
will soon be had from them. The willingness of all these esteemed 
gentlemen to offer their assistance shows the real need for such a 
Journal devoted to air law in all its phases. 


THE SUMMER INSTITUTE 


The Summer Institute will be held in Chicago, August sixth 
to nineteenth, iticlusive, and it has just been decided that the first 
National Air Parley will be held during the three days from August 
eighteenth to twentieth. The Institute and the National Parley 
will hold joint meetings during this period. The annual meeting 
of the American Bar Association, with members of the English, 
Scotch, Irish, and Paris Bars and invited guests, will come from 
August twentieth to twenty-third, followed by the National Air Races 
—all to be held in Chicago. August will be Aviation Month for 
Chicago! 

The Summer Institute will be conducted for the needs of all 
parties interested. Regular courses of instruction on the funda- 
mental principles of American air law will be given for lawyers, 
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laymen, and law students who are not familiar with the develop- 
ment of this field of law. Other courses of instruction will be given 
by foreign experts who will bring to this country for the first time 
the results of European air development. Another course will be 
conducted as a seminar on teaching problems for the benefit of law 
school professors who are interested in offering similar work in 
the law schools throughout the country. 

The course instructors who have consented to offer this work 
include the following experts: Dr. A. D. McNair, of Gonville and 
Caius Colleges, Cambridge, England, representing the British Bar; 
Captain Albert Roper, Secretary-General, International Air Naviga- 
tion Commission, Paris, France; Dr. Hans Oppikofer, Director, 
Institut fiir Luftrecht, Konigsberg, i. Prussia; and Dr. Antonio 
Ambrosini, Director, Instituto Int. di Diritto Aeronautico. The 
American Instructors include Mr. George B. Logan, Chairman, Leg- 
islative Committee, St. Louis Air Board and member of the Aero- 
nautical Committee of the American Bar Association; and Professor 
Carl Zollmann, Marquette University School of Law. 

The Round-Table Discussions will be primarily for those who 
are already familiar with the principles of law, but who are more 
interested in some of the difficult problems requiring solution. These 
discussions, following papers presented by recognized experts, should 
be extremely valuable to all present. 

Those invited to participate in the round-table discussions in- 
clude the leading experts—from Department of Commerce officials, 
to lawyers, State Commissioners, and operators. The list is too long 
to mention here. A detailed program will be published as soon 
as all arrangements for exact dates and times of meeting can be 
completed. From the response already received, and from the will- 
ingness of all parties to offer their assistance, this first Summer In- 
stitute and National Parley—offering an unparalleled opportunity for 
an exchange of expert ideas—should prove instructive and of na- 
tional benefit. Since nothing of this kind has been offered in any 
other country, it might even be considered as an historic event! 

F. D. F. 


MIDWEST LEGISLATIVE AIR PARLEY 


On February 24 and 25, delegates from some fifteen states met 
at Milwaukee for the first Legislative Air Parley of Midwest States, 
called and sponsored by Governor Walter J. Kohler, the Wisconsin 
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Legislative Interim Committee on Aviation and the Milwaukee 
Chapter of the National Aeronautical Association. 

This meeting marks a definite forward step in the matter of co- 
operation between the States in solving their aviation problems. It 
afforded an excellent opportunity for an exchange of ideas and ex- 
periences. The papers presented were constructive,* and the results 
obtained from the conference were so worth while that a national 
meeting has been proposed. Wisconsin is to be congratulated! 

The following resolutions were adopted :** 


:. 


Wuereas, The Governor of Wisconsin, Walter J. Kohler, the Wis- 
consin Legislative Interim Committee on Aviation and the Milwaukee 
Chapter of the N. A. A. have all cooperated in the calling and sponsor- 
ing of the Legislative Air Parley of Midwest States; therefore be it 

RESOLVED, That a vote of thanks be expressed to them for the hos- 
pitality and pleasure afforded to those attending this Parley. 


II. 


RESOLVED, 


1—That the Legislative Air Parley of the Midwest States recom- 
mends each State provide by law for the purchasing or leasing 
of ground for Airports by Municipalities. 


2—That each State provide for the promulgation of regulations 
setting forth the minimum requirements to be met by all air- 
ports and landing fields with suitable provisions covering fields 
for emergency and temporary use; said regulations to conform 
to the requirements and recommendations of the United States 
Department of Commerce. 


3—That each State should undertake the development of a State 
System of Airways and connect with and conform to the stand- 
ards of the Federal System and should grant State aid, first, in 
completing airports on the Federal Airway System and, second, 
in completing the State Airway System. 

4—That each State require by law the air marking of airports 
according to the uniform standards laid down by the U. S. 
Department of Commerce. 

5—That each State require by law marking of Municipalities, said 
marking to conform to the standard recommended by the U. S. 
Department of Commerce. 

6—That a competent State official have authority to remove con- 
fusing air markings. 





*Parts of some of the papers are included in this issue. Unfortunately 
some of the very valuable ones were not available in written form, and 
so could not be here published. 

**These resolutions are published through the courtesy of Col. John 
M. H. Nichols, Chairman of the Parley, who forwarded a copy to the 
editors. Mr. Rowland W. Fixel was Chairman of the Committee on 
Resolutions. 
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7—That the Conference recommends the gasoline tax as the most 
equitable form of taxation for aviation and that the income 
derived from any aviation taxation be expended solely for the 
encouragement and development of aviation. 


TEE. 


Wuereas, The increased safety of the air traveling public and the 
security of the aviation industry depends in large part upon the estab- 
lishment and maintenance of air-ways linking up all centers of popula- 
tion and, 

Wuereas, The system of State and Federal cooperation in develop- 
ment of good roads, outlined in the Federal Road Act of 1916 and 
Amendments thereto has produced such’ generally satisfactory results; 
be it 

RESOLVED, That it is the sense of the meetings of the Midwest States. 
Air Parley that it go on record as endorsing the principle of the Federal 
Road Act applied to the establishment of a National system of Airways 
and recommend to Congress the passage of such Federal enabling act, 
and be it further 

RESOLVED, That a copy of this resolution be sent to all members 
of Congress. 


IV. 


Wuereas, The Honorable Louis L. Emmerson, Governor of the 
State of Illinois, through the Illinois Aerial Navigation Commission 
and the Chicago Association of Commerce, through its Aviation Com- 
mittee have tendered an invitation to the Legislative Air Parley of 
Midwest States, convened in Milwaukee, February 24th and 25th, 1930, 
to attend a National conference on Aerial Legislation in Chicago in 
conjunction with the National Air Races, August 23rd to Sept. Ist, 
1930, and in collaboration with the Air Law Institute of Northwestern 
University and, 

Wuer.EAs, It is the purpose of this Air Parley to advance the avia- 
tion industry through intelligent and uniform aerial legislation in each 
of the States; therefore, be it 

REsoLveD, That this Legislative Air Parley of Midwest States, now 
convened, go on record as favoring such a National Conference; and 
be it further 

RESOLVED, That the invitation to this National Conference on Aerial 
Legislation in Chicago be accepted and each delegate hereto be urged 
to further this National Conference in every way possible. 


¥, 


RESOLVED, That the Governor of each of the Midwest States repre- 
sented at this conference be requested to appoint one or more persons 
(each State to have but one vote) to constitute a Midwest States Aero- 
nautical Council; and it is further recommended that the first ap- 
pointee of the Governor of Wisconsin, serve as the first temporary 
chairman of such Council; therefore be it 

REsoLveD, That a permanent organization be created and that the 
membership of this Council be appointed in accordance with the pro- 
visions set forth in the preceding paragraph. 
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VI. 


Wuereas, There is now pending in Congress a bill, H. R. 9500 
known as the Wattres bill, providing for the change of payment for 
carrying Air Mail from the poundage basis to a basis of rental of 
definite spaces as the railroads are now paid, per mile, and, 

Whereas, In view of the explanation of this measure by the Post 
Office Department in testimony before the Post Roads Committee of 
Congress it appears that its purpose and effect will be to equalize pay- 
ment for carrying mails between all operators and that it will give 
many more cities the advantages of Air Mail and will encourage and 
stabilize passenger service and, 

Wuereas, No operator has opposed this measure but representatives 
of almost all the principal lines appeared before the Committee and 
urged the bill’s passage; be it 

REsoLveD, That the Middle States Air Parley endorse H. R. 9500 
and urge its early passage, and, be it further 

Resotvep, That a copy of this resolution be sent to members of 
Congress. 


VIL. 
ReEsoLveD, That this Conference recommend Legislation by each 
State requiring: 
1—Federal license for all aircraft and airmen in the State and, 


2—Suitable regulations requiring all aircraft to be operated in ac- 
cordance with the air traffic rules and regulations of the United 
State Department of Commerce. 


At the invitation of Governor Louis L. Emmerson and the IIli- 
nois Aerial Navigation Commission, the next meeting will be held in 
Chicago during the month of August, and the Air Law Institute has 
been honored by the pledge of support from the Legislative Air 
Parley for its Summer Institute in August. 


F. BD. ¥. 
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IN RE: RIGHTS OF LAND OWNERS WITH REFERENCE 
TO OPERATION OF AIRCRAFT* 


We submit the material contained herein pursuant to the request of the 
Executive Committee, made at its meeting of November 12, 1929, that we 
consider the question of the protection of property owners from the opera- 
tion of airplanes, and advise you whether any action should be taken by the 
National Association in this regard. 


On August 15, 1929, the Executive Secretary sent us a copy of a letter 
from George L. Guinther of Buffalo, New York, raising this question. In 
our reply of August 17 to the Executive Secretary, we directed his attention 
to a paper on this subject which I delivered before the Nebraska State Bar 
Association at Omaha. In this paper I discussed the advisability of the 
courts’ arriving at some rule which would protect the property rights of the 
owner and yet at the same time not interfere with the development of avia- 
tion. I called attention to the fact that aerial navigation should be at a 
sufficient height so as not to interfere with the use of the space by the owner 
thereof. I also discussed the rule of damages which should apply in the 
case of injury to persons or property from the operation of aircraft. These 
matters will receive further discussion in this report: 


I. There are four principal enactments with respect to which we direct 
your attention: 

(a) Convention of 1919 (adopted by European nations, signed by the 

United States, but not ratified by the Senate). 
(b) Air Commerce Act, 1926, adopted by Congress. 
(c) Uniform State Law of Aeronautics. 
This act has been adopted in the following states: Delaware, 
Idaho, Indiana, Maryland, Michigan, Nevada, North Dakota, 
Rhode Island, South Dakota, Tennessee, Utah, Vermont, Ari- 
zona, Minnesota, Missouri, Montana, New Jersey, North Caro- 
lina, Pennsylvania, South Carolina, Wisconsin, and by Hawaii. 

II. One of the questions discussed by nations has been the sovereignty 
of the air. Two principal viewpoints have been put forward; namely, freedom 
of the air and sovereignty of the air. Prior to the war a number of nations 
contended that following the analogy of the sea, the air is free. Other 
nations contended for the sovereignty of the air. After the war this point of 
view prevailed, and the high contracting parties in the Convention of 1919 
recognized that every power has complete and exclusive sovereignty over the 
air space above its territory. 

The Air Commerce Act, passed by Congress in 1926, declares that the 
Government of the United States has, to the exclusion of all foreign nations, 
complete sovereignty of the air space over the lands and waters of the 
United States, including the Canal Zone. 





*Opinion of the General Counsel for the National Association of Real 
Estate Boards to the Executive Committee and the Board of Directors of the 
National Association, delivered January 15, 1930. 
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The Uniform State Law of Aeronautics, which was drafted by a com- 
mittee, representing both the National Conference of Commissioners on 
Uniform State Laws and the American Bar Association, of which I was a 
member, provides that sovereignty of the air space above the lands and 
waters of the state is declared to rest in the state, except where granted, to 
or assumed by the United States pursuant to a constitutional grant from 
the people of the state. 

III. Another question which has provoked a great deal of discussion for 
years is who owns the air space. With respect to this question, there have 
been principally two points of view: 

(a) The ad coelum theory which comes from the Latin maxim, “Cujus 
est solum, ejus est usque ad coelum,” the meaning of which is: “To whom- 
soever the soil belongs, he owns to the sky and also to the depths. 

The proponents of the ad coelum theory contend that this Latin maxim 
has been adopted into the common law and recognized at all times; that it is to 
be construed strictly, and the courts have never indicated that it is to be 
construed in any other way. 

The opponents of the ad coelum theory contend there is no case in the 
common law involving it, in which it has been applied to any space above the 
land that was not appurtenant to or used in connection with the surface. 

(b) The ad coelum theory does not extend the title of the owner of the 
land into that space which ordinarily is usable for flight. 

Various other theories have been put forward whereby the ad coelum 
doctrine might be circumvented. 

It has been suggested that the safe plan is for the people to grant to the 
state or the federal government the use of the superincumbent air. Another 
suggestion has been that the air be taken by the exercise of eminent domain. 
Another suggestion, which is approved by George B. Logan, Esq., “Aircraft 
Law Made! Plain,” is that the ad coelum theory be accepted, but that it be 
applied with the test of reasonableness. 

IV. With respect to this question, “Who owns the air?” the Air Com- 
merce Act and the Uniform State Law of Aeronautics are interesting. 


The air Commerce Act provides, in Section 10: 


“As used in this Act, the term ‘navigable air space’ means air 
space above the minimum safe altitudes of flight prescribed by the 
Secretary of Commerce under Section 3, and such navigable air space 
shall be subject to a public right of freedom of interstate and foreign 
air navigation in conformity with the requirements of this Act.” 


The Uniform State Law of Aeronautics provides that: 

“The ownership of the space above the lands and waters of this 

Statd is declared to be vested in the several owners of the surface 

beneath, subject to the right of flight described in Section 4” (of 

the Act). 

It has been pointed out that such legislation is probably valueless if the 
owner of the land actually owns the air space above the land to the zenith; 
because if the air space is so privately owned, such legislative pronouncement 
could not destroy title. However, though the question of who owns the air 
is interesting, there is little likelihood that it will in any way impede the 
development of aeronautics. 
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V. There are two general problems of interest to the owner of the land. 
(a) Trespass upon his property. If the owner of the surface owns the 
air space to the zenith, then flying over his land would be a trespass. 
The Air Commerce Act of 1926 (Section 10) defines ‘navigable air- 
space’ to mean: 


“airspace above the minimum safe altitudes of en prescribed by 
the Secretary of Commerce under Section 3 


The Uniform State Law of Aeronautics provides ‘sissies 4): 


“Flight in aircraft over the lands and waters of this State is 
lawful, unless at such low altitudes as to interfere with the then 
existing use to which the land or water, or the space above and land 
or water, is put by the owner, or unless so conducted as to be 
imminently dangerous to persons or property lawfully on the land 
or water beneath.” 

The Uniform State Law of Aeronautics even goes so far as to provide 
that landing on the lands or water of another is not unlawful where it is 
a forced landing. However, damages may be collected for any injury in- 
flicted by such forced landing. 

Hotchkiss, in his treatise on “Aviation Law,” (p. 19) sets out the views 
of some of the writers on Torts, on the question whether or not flying over 
one’s land constitutes a trespass. He quotes Pollock as saying: 

“The scope of possible trespass is limited by that of effective 
possession, which might be the most reasonable rule.” 

There is a question whether or not “effective possession” will extend 
into any of the air space above that used or usable for or in connection with 
a building. It should extend to space which for some reason or other is 
of value to the owner of the surface. Burdick, in his work on Torts, sug- 
gests that a flight at a low altitude would be a trespass, although at a great 
height there would be none. Salmond is quoted as saying: 

“There can be no trespass without physical contact with the 
land . . . and that a mere entering into the air space above the 
land is not an pron Mos Fo wrong unless it caused some harm, danger 
or inconvenience to the occupier of the surface.” 

Hotchkiss also quotes a continental jurist as putting the application of 
the ad coelum theory in this way: 

“Tt is not the existence of the right which is doubtful, but the 
nature, the extent of the right.” 

Davids, in “The Law of Motor Vehicles,” says that under the ad coelum 
theory the owner of the surface has the right to appropriate the air perma- 
nently. The inference is that the temporary use of the air space by flying 
through it is not a trespass; or at any rate, if such flying is attended with 
the absence of injury to the owner of the surface, there would be no action- 
able wrong. 

Hotchkiss, “Aviation Law” (p. 27), gives it as his opinion that the 
clearest expression of the subject is found in the German Civil Code. In 
this Code it is recognized that the right of the owner of the surface extends 
to the space above and into the earth under the surface; and it is said: 

“However, the owner cannot prohibit interferences which take 


Place at such height or depth that he has no interest in their ex- 
clusion.” 
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This formula seems to be a safe and desirable one. It is somewhat 
broader than the limitation of “effective possession’ or “usable space.” It 
recognizes the fact that there may exist or arise situations under which’ the 
owner of the surface may have some interest in the exclusion of any inter- 
ference with the air space at a height above “effective possession” or “usable 
space.” We have no doubt that there is or may be space above air space of 
“effective possession” which is of value to the owner of the surface, and it 
should be regarded as a trespass to interfere with that space by flying 
through it. 

In this connection it is of some interest to note the position taken by 
Carl Zollmann in his book “Law of the Air” in regard to this maxim. Zoll- 
mann comes to the conclusion that the maxim is one for the better enjoyment 
of the /and and refers to the air space only in so far as it is appurtenant to 
the land. Zollmann says (p. 14): 

“The most that can be conceded is that the maxim tends to state 
that within lines extended through all points of the soil,, ownership 

to the sky is a space of preferential use to the owner of} the soil 

which is interfered with only when the enjoyment of the soil is 

diminished.” (The italics are ours.) 

Zollmann then points out that the temporary use of the air space by an 
airplane is quite different from some permanent obstruction. 

(b) Nuisances. There are a number of uses of aircraft which may 
be regarded as nuisances in so far as the owner of the land is concerned. 


(1) Flying at low heights. 


In order that one may be entitled to an action in trespass, he must be 
the owner of the land. It is not necessary that one be the owner in order 
to be affected by a nuisance. Anyone who is injured by reason of nuisance 
may recover damages for such injury. As has been pointed out, the Air 
Commerce Act of 1926 and the Uniform State Law of Aeronautics deal 
with the question of low flying. The Air Commerce Act of 1926 provides 
that the navigable air space means that space above minimum safe altitudes 
of flight. The Uniform State Law of Aeronautics provides that in order for 
flight over the lands and waters to be lawful, it must be at such a height 
as not to interfere with the then existing use to which the land or water, 
or the space above it, is put by the owner. 

There is no reason why these rules should not apply to land that is 
adjacent to airports and landing fields. 


(2) Flying in such manner as to be imminently dangerous to persons or 
property. 
Flying of this kind may constitute a nuisance as well as a trespass. Such 
flying undoubtedly may be prevented and the property owner may recover 
damages for any injuries sustained by reason of flying of this character. 


(3) Disturbance by noise. 


There are many cases in which damages have been awarded to private 
property owners because of noise. In the case of airplanes the question of 
noise will be of importance, particularly with reference to airports, aviation 
schools, and landing fields. Generally, air pilots prefer to fly at a reasonable 
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height. When aircraft is at a reasonable height, the noise probably is not 
so great as to constitute a nuisance. It is probably true that public interest 
will outweigh private inconvenience, in the case of flight at a reasonable 
height, and the courts probably will refuse to enjoin such flying where com- 
plaint is made against it on the ground of nuisance created by noise. It will 
be a question of fact as to whether it is really a nuisance. 


(4) Privacy. 
Aircraft may become a nuisance by reason of its operation in such manner 


as to violate the surface owner’s right of privacy. It has been said (21 
R. C. L. 1196) : 


“The right of privacy is the right to be let alone; the right of a 
person to be free from unwarranted publicity.” 


Privacy has also been defined as the right to live without having one’s 
name, picture, or statue, made public against his will. This right is purely 
modern and the assertion of it seems to have been made for the first time 
in 1890. Various infringements of the rights of a person related to or in 
the nature of the right of privacy always have been regarded as nuisances 
and therefore regarded as actionable as such. There may be some question 
as to whether the doctrine of privacy, as it has been developed so far, may 
be applied to any of the operations of an airplane; however, a number of 
the writers on the law of aviation refer to it. 

Zollmann makes mention of it. He speaks of the Spanish form of 
house, the patio, which in a way is an enclosed garden or estate, without a 
roof. Zollmann doubts that any flying over such a place will constitute an 
actionable invasion of a man’s privacy unless the aeronaut should hover 
about the premises with the express purpose of eavesdropping. Zollmann says: 


“The right of privacy may, therefore become the subject of law- 
suits in connection with aircraft.” 

It would seem, however, from what he has to say, that the right of 
privacy would be involved only when the flyer hovered over the premises 
apparently for the purpose of eavesdropping. 

“In this country, the right of privacy is usually well preserved by one’s 
roof,” Logan says in “Aircraft Law—Made Plain.” This is not the fact in 
connection with country estates in places where much of the living is out-of- 
doors, or in our southern states, or California, for like reasons. 

No matter what the strict application of the doctrine of privacy may 
be, there are many who believe that where a person develops a country 
estate or gardens which are used to a great extent by the members of the 
family, there should attach to these places a reasonable degree of privacy, 
even in so far as aircraft is concerned. 

An interesting case, involving to some extent this point, but also in- 
volving questions of trespass and nuisance, is now pending in the Supreme 
Judicial Court of Massachusetts. It is Smuth v. New England Aircraft Co., 
decided by the Superior Court (but not officially reported). The plaintiff 
was the owner of a country estate known as Lordvale, consisting of about 
400 acres of land, which had been well improved as a country home. The 
place was established about 1893. In 1927, an adjoining parcel of land of 95 
acres was acquired and converted into an airport. The complaint was to the 
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effect that the defendants continued to fly over the plaintiff’s land and build- 
ings in such an unreasonable and noisy manner as to constitute a nuisance 
and that the acts complained of not only annoyed the plaintiff and his family, 
servants and guests, but also worried his horses and other livestock. Flying 
over these premises was admitted, although there was no evidence of any 
unreasonably low flying. The various noises complained against at the air- 
port were admitted. However, the distance from plaintiff's house to the 
nearest point of the flying field was some 3000 feet. The case was referred 
to a Master who reported at great length and found against the plaintiff, to 
the effect that the operations at the airport and the flying over his premises 
did not constitute a nuisance. In regard to trespass, the Master held that 
whether or not flying over the domains of the landowner was a trespass was a 
question of law, the decision of which he left to the court. 


(5) Dropping of Sewage. 


The matter of dropping objects of hard substance from an airplane is 
covered generally by rules which heretofore have been promulgated. One 
writer refers to the question of the falling sewage or any objectionable sub- 
stance from aircraft. It is pointed out that in many instances this can be- 
come a nuisance. No solution has been offered on the point; but it is stated 
that it is a question which undoubtedly will have to be dealt with. There 
should be some regulation which will adequately protect not only the owner 
of the surface, but all people on the surface in this regard. 


VI. Liability to persons and property on the ground. Three theories have 
been put forward as to liability to the persons and property on the ground. 


(a) Recovery is allowed only by the proof of negligence on the part 
of the owner or operator of the aircraft. It is rather generally recognized 
that this rule is unfair to the person who is injured or whose property is 
damaged. About all he would be able to prove in any case under this rule 
is that the aircraft fell. He would not be in a position to show that the 
fall was due to negligence. 

(b) The person injured, or whose property is damaged, is allowed to 
recover unless the owner or operator of the aircraft is able to prove that 
the injury or damage sustained was not due to any negligence on his part. 
In law this rule is called the res ipsa loquitur or prima facie doctrine. It has 
been suggested by a number of writers that this rule would be unfair to the 
person injured or damaged, because he never would be in a position to ques- 
tion any excuse given, and because he would not be able to test the truth 
of any statement or defense made by the operator or owner of the aircraft. 


(c) The third rule is that of absolute liability. Under this rule, the 
person injured or damaged is allowed to recover regardless of any question 
of negligence except that of his own. This rule has been put forward on 
the theory that a person engaged in a dangerous pursuit or operating a 
dangerous machine is liable for any damages sustained thereby. Of course, 
it is objected on the part of those interested in aircraft, and in the further- 
ance of flying, that it is unfair to regard flying as a dangerous pursuit, or 
aircraft as a dangerous instrument or machine. It has been pointed out, how- 
ever, that the absolute liability of aircraft to persons on the ground need not 
depend upon this theory; that it is sufficient that the courts recognize the 
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fact that here is a new instrumentality to which the old rules cannot apply, 
and to which, in order to prevent injustice to innocent persons, a new rule 
should be fitted. 

VII. The rule of absolute liability (described in Paragraph 6 (c) supra) 
is the one which is reflected in legislation on this point. The Aircraft Act 
of 1920, adopted by Great Britain, provides that where material damage or 
loss is caused by an aircraft in flight, taking-off, or landing, or by any person 
in any such aircraft, or by any article falling from any such aircraft, to any 
person or property on land or water, damages shall be recoverable from the 
owner of the aircraft in respect of such damage or loss, without proof of 
negligence or intention, or other cause of action, as though the same had 
been caused by his wilful act, neglect, or default, except where the damage 
or loss was caused by or contributed to by the negligence of the person by 
whom the same was suffered. 

The Uniform State Law of Aeronautics provides that the owner of 
every aircraft is absolutely liable for injuries to persons or property on the 
land or water caused by the ascent, descent, or fight of the aircraft or the 
dropping or falling of any object therefrom, whether such owner was neg- 
ligent or not, unless the injury was caused in whole or in part by the neg- 
ligence of the person injured or of the owner or bailee of the property 
damaged. 

VIII. Air traffic rules. Section 3e of the Air Commerce Act of 1926 pro- 
vides the Secretary of Commerce shall by regulation 


“establish air traffic rules for the navigation, protection and identifi- 
cation of aircraft, including rules as to safe altitudes of flight and 
rules for the prevention of collision between vessels and aircraft.” 


Section 11 provides that it shall be unlawful 


“to navigate any aircraft otherwise than in conformity with the air 

traffic rules.” 
The Air Commerce Act of 1926 was enacted by Congress by virtue of its 
power to regulate interstate commerce. There is a fairly general consensus 
of opinion now that these provisions are constitutional. It was suggested 
at one time that the federal constitution be amended for the purpose of 
regulating air traffic, but the later opinion seems to be that Congress already 
has the power to effect such regulation without any constitutional amend- 
ment. The regulations of traffic provided for apply to all aircraft whether 
engaged in interstate commerce or not. The right of Congress to regulate 
aircraft not engaged in interstate commerce is upheld on the authority of 
decisions of the Supreme Court of the United States, to the effect that 
Congress has the undoubted power to regulate intrastate commerce where 
such regulation is necessary to prevent interference with Interstate com- 
merce. It is believed that by reason of this power all air traffic may be 
regulated under the Air Commerce Act, through rules created by the Secre- 
tary of Commerce. 

1X. One of the many interesting questions which already have arisen in 
connection with aviation law is in respect of the liability of persons who 
volunteer aid or assistance in carrying on airports or flights. More par- 
ticularly the question has arisen whether or not the owner of property abut- 
ting on an airport or landing field who, for the benefit of the air- 
port and those engaged in flight to and from it, undertakes to illum- 
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inate the buildings on his land or to maintain beacons of light, may be 
subjected to any liability for injuries sustained by reason of the failure of 
such lighting or beacons. 

Those engaged in flight might come to rely on the lights maintained on 
such abutting property. Accordingly, if such lights failed, damage might be 
sustained by reason of collision with such darkened buildings. The failure 
of the lights on such a building might be due to pure accident or to the 
negligence of the owner who had volunteered to maintain them, or to some 
other cause or causes, including the lack of due care on the part of the 
aviator. In the casa of pure accident there would be no liability upon the 
owner of the building with respect to the collision, unless it could be said 
that he was under an absolute duty to maintain such lights. The owner of 
such a building probably could not be regarded as an insurer of the lights 
or lighting and accordingly, it is probable that no absolute liability would 
attach to him. On the other hand, he probably would be held liable for any 
negligence on his part; that is to say, for any breach or omission of the 
legal duty he had voluntarily assumed. 

It has been held many times that where a person makes a gratuitous 
undertaking and actually enters on the execution of it, he may be held liable 
for any damage sustained which is due to his negligence in performing 
that duty. 

Another angle of this question which will have to be taken into con- 
sideration is that of due care on the part of the owner or the operator of the 
aircraft. If the aircraft flies in a negligent manner, or at a height so low 
as to be inconsistent with safety, it probably would be impossible to recover 
damages from the owner who has gratuitously undertaken to furnish the 
lights. The law on this and other similar questions undoubtedly will be 
developed soon. 

X. What the National Association may do with respect to aviation. 

(a) Encourage and promote the adoption of the Uniform State Law 
of Aeronautics in all of the states. Undoubtedly one of the chief aids in 
the development of aviation must be uniformity of laws and rules. The 
National Association is equipped from the standpoint of organization to 
work effectively for Uniform State Laws. Such work can be carried on 
through the State Association with the aid of the various constituent boards 
in the state. 

(b) If there is any substantial objection to the rules which have been 
promulgated by the Secretary of Commerce under the Air Commerce Act, 
the National Association can take them to the Secretary, with suggestions as to 
the changes it feels should be made. 

XI. Uniform State Air Licensing Act and Uniform State Airport Act. 
A Uniform State Air Licensing Act and a Uniform State Airport Act have 
been proposed to the National Conference of Commissioners on Uniform 
State Laws, and have been referred to the Uniform Public Acts Section, 
of which I am Chairman. These Acts will receive attention by this Section 
during the next few months, and a report will be made on them at the next 
meeting of the National Conference which will probably be held in Chicago 
in connection with the annual meeting of the American Bar Association next 
summer. 

NATHAN WILLIAM MaAcCHESNEY, 
General Counsel. 
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FOREIGN CASES* 
(1) Anonymous! 


An attempt to exclude the application of the provisions 
of the air law statute which provides for the liability of air 
carriers for damages suffered by passengers is null and void 
as being against public policy. 
A passenger who had paid his fare for a circular flight came, when the 
plane landed, in contact with an article in the cabin and was injured. He sued 
the owner of the plane for damages. The court found in his favor. 


According to § 19 of the Air Travel Statute of August 1, 1922, the 
owner of a plane is liable to damages if in connection with the use of the 
plane some one is killed, or his body or health is injured or his property is 
damaged. The occurrence which leads to liability must have taken place while 
the plane was being operated. This at least extends to the time when the plane 
comes to a halt. Whether what happened when it landed is to be considered 
need not be discussed as the occurrence took place before there was any 
possibility of leaving it. 

The “accident” must have caused the damages sued for. An accident is 
a sudden occurrence which gives damaging characteristics to an event other- 
wise harmless and happening while the plane is being operated. This was the 
fact here. Through a mysterious cause the landing was connected with a 
shock which in turn caused the damages. 


The Air Travel Statute, like the statute in regard to liability (Haftpflicht- 
gesetz) and the law in regard to auto vehicles, is bottomed on the basis of 
liability for damages without the necessity of showing negligence if the dam- 
age occurs in connection with the operation of the plane and the dangers 
connected therewith. 


The Air Travel Statute even goes farther than the two laws just men- 
tioned which exclude liability if there is force majeure or unavoidable acci- 
dent. It permits' as the only excuse the negligence of the plaintiff. Along 
this line defendant makes no contentions. 

The only question which remains is whether the defendant can by adding 
an exemption provision to the ticket exclude the application of the Air Law 
Statute. The question, even excluding personal damages which, if intended 
to be covered, would have undoubtedly been stressed, must be denied on gen- 
eral principles. Though it may be admitted with Bredow-Mueller (Air Law 
Statute Annotations to § 19, subsection 2a 1) that the owner of a plane may 
in a single case limit his liability, since the claim according to § 19 is of a 
private nature, yet there are against a general exemption clause strong legal 
and moral objections, particularly when it comes to circular flights at a 
popular bath where a great number of guests daily grant themselves the 
pleasure of a flight. The air with its currents contains for its traveler greater 
danger than does the railroad track or the highway. The stringent liability 
created by § 19 which is unprecedented in legislation has the purpose of 
affording to the citizen during the use of aircraft, which are more and more 
becoming means of transportation, all imaginable safety which the developing 
technical science can only afford to a limited degree. This is so at least to 
the extent of giving him the right to damages to be mitigated or excluded 
only through his own fault. It is necessary for legislation to take this course 
even as an inducement to technical improvements in air navigation. The ex- 
emption of liability for personal injury contended for by the defendant there- 
fore is against public policy. The contention of the defendant that the air- 
craft liability risk is only a small part of the possible claim for damages 





_*Translated by Professor Carl Zollmann, Professor of Law, Marquette 
University Law School; member Advisory Board, Air Law InstituTE. 

1. Amtsgericht in Emden (1925). Reported in 44 Eisenbahn und Ver- 
kehrsrecht Entscheidungen 237; 1 Zeitschrift fiir das gesammte Luftrecht 
55; 10 Révue Juridique de la Locomotion Aérienne 503. 
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according to § 19 is not well taken. If the defendant admits liability toward 
a person who is not in privity of contract with her, she cannot in justice re- 
fuse damages to a passenger for injuries happening during the operation of 
the plane. The contention of the plaintiff is well taken that the greatest 
possible protection must be afforded to those who through using aircraft as 
passengers essentially contribute toward the support of aerial navigation 
and afford it the means of further development. It is exactly the very fact 
that aerial navigation is becoming more and more a means of transportation 
which demonstrates the necessity of making it increasingly safe through the 
most stringent enforcement of liability. An exemption such as defendant 
contends for emasculates the statute. 

In closing it should not be overlooked that § 29 contemplates insurance as 
a condition precedent to a license for the operator and as a means of securing 
damages. This part of the statute also supports the construction heretofore 
announced in this opinion that an exemption of liability for personal dam- 
ages is in conflict with the purposes of the statute. It is of no consequence 
whether the air ministry is informed of the fact that insurance companies 
insure only when conditions excluding liability for personal damages are ex- 
acted from the passengers. The ministry merely supervises the enforcement 
of the Air Travel Statute. Its orders are not binding on the courts. 


(2) Anonymous? 


A provision in an air travel ticket by which the carrier 
exempts itself from liability for damages suffered by pas- 
sengers is not against public policy but is valid. 

According to § 19 of the air commerce act of August 1, 1922, the owner 
of an aircraft is liable for the damages which a third person during its opera- 
tion suffers in his body or health. This general rule however may be changed 
by contract. Neither the form nor the purpose of the statute which con- 
cerns itself with the protection of individuals force one to assume that the 
legislature had the purpose of denying this right to contract any more than 
in any other case. Where therefore there is a particular contract for ex- 
emption such contract does not conflict with § 19 of the air commerce act. 

The fact that such exemption provision is in a general form printed on 
the tickets bought by the individual passengers does not make it invalid. At 
the present time the general public is not so imperiously and exclusively 
dependent on the use of airways that such an exemption amounts to the 
exploitation of an economic monopoly and as such is against public policy. 
The plaintiff therefore cannot succeed if the conditions printed on the ticket 
have become a part of a contract. 

The lower court has presumed too much. Plaintiff received the ticket. 
It was his duty, since the operation of aircraft was inherently quite dangerous, 
to conclude that the ticket would contain special provisions and to study 
intently all these provisions. By silently accepting the ticket he submitted 
to the conditions contained in it and cannot be successful in a claim that he 
paid no attention to it. 

Plaintiff therefore according to § 272 subsection 2 BGB is entitled to 
damages only if defendant was guilty of deliberate wrong. Since he cannot 
prove that the defendant has been remiss in his duty of care the defendant 
whose intention undoubtedly was to exclude all liability to the utmost extent 
permissible by law is not liable. The complaint should have been dismissed. 


(3) Zv. S3 


A provision by which an air passenger waives for him- 
self and his legal representatives all claims for damages 


2. Landesgericht, Aurich, July 28, 1926. 1 Zeitschrift fiir das gesammte 
Luftrecht 222 ‘ 

3. Reichsgericht, May 19, 1927. Reported 1 Zeitschrift fiir das ge- 
sammte Luftrecht 196. Affirming 46 Eisenbahn und Verkehrsrecht Ent- 
scheidungen und Abhandlungen 93. 
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occurring mediately or immediately through the use of the 
aircraft or in connection with an air journey to himself or 
his property will not be construed to exempt the air line com- 
pany from liability caused by its own fault. 


STATEMENT oF Facts 


An aircraft passenger on a regular route was mortally wounded in con- 
sequence of an emergency landing effected July 22, 1925. The by-laws of 
the company contained the following passage: 

“The participation in flight and the transportation of baggage is 
at the exclusive risk of the passenger so far as the company and 
its successors, employees and agents are concerned. 

By participating in flight the passenger waives for himself and 

his legal representatives all claims for damages occurring mediately 

or immediately through the use of the aircraft or in connection with 

an air journey to himself, his personal effects or his baggage. 

Particularly there will not be any claim for damages in conse- 
quence oi being excluded from the aircraft or because an air voyage 

is belated or is interrupted. There is no claim for a refund of the 

compensation paid if a passenger who has made reservations does 

not arrive or arrives too late at the airport.” 

These by-laws were with the exception of the second paragraph printed 
on the rear of the ticket which had been signed by the passenger. 

The heirs sued the company and the pilot jointly for damages. The 
lower court decided against them (note, compare ZLR 1, S. 220 ff). An 
appeal was allowed. 


CONCLUSIONS oF LAW 


The question is whether and to what extent in July, 1925, the owner 
of an aircraft could exempt himself and his pilot from liability toward a 
passenger and his legal representatives for mishaps occurring during a flight 
growing out of the air law statute and out of misfeasance and whether and 
to what extent such a contract was actually made with the deceased in the 
present Case. 

The first question even excluding malfeasance ($8276 subsection 2 BGB) 
and conduct otherwise against public policy may be answered in the affirm- 
ative. It is not expressly regulated in the air law statute. The imperial 
liability statute (Reichshaftpflichtgesetz) and § 844 subsection 2 BGB and 
the statute regulating traffic in automobiles (FKG) are analogous. Accord- 
ing to the imperial liability law a railroad company may not exempt itself 
in advance from liability particularly for damages to the heirs of the deceased 
passenger or limit such liability. In § 844 subsection 2 BGB such a prohibi- 
tion is absent. Precedents indicate that such an exemption within the lines 
drawn by the statute (§ 276 subsection 2 BGB) and by the judicial con- 
struction of § 138 BGB may be stipulated in advance. (RGZ. Vol. 65 page 
315 etc.). No such construction was called for in regard to KFG since the 
owner and chauffeur of an automobile according to § 8 No. 1 KFG are not 
at all liable for damages to a passenger or his heirs. A similar provision was 
according to the first draft of the air law statute of January 31, 1914, in- 
tended for this statute. (RT. 1912-1914 No. 1338.) This provision was 
abandoned in the second draft of July 8, 1921. The view that the aerial 
passenger voluntarily assumes the danger was in this second draft overruled 
by the view that damages paid to the unfortunate passenger by the aircraft 
owner promotes the public purpose of aviation. However the annotation to 
§§ 15 and 16 adds at the end that the right of the owner to limit his liability 
within proper limits by special arrangements is not affected by the law. 
(RT. 1920-21 No. 2504 page 2474.) It would be beyond reason if after the 
full development of air navigation the general public were dependent on the 
use of such navigation to allow the air companies to misuse their monopoly 
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and the helpless situation of the public to force passengers to waive the 
protection which the statute gives them. But such a situation did not exist 
in 1925. There was then very little flying. Aerial passenger transportation 
on schedule though begun by the Aero-Lloyd and the Junker concern was 
in its initial stages and flights were almost exclusively over non-city areas 
and over water. It therefore was not then against public policy when the 
young industry attempted by special contracts to impose the rather unknown 
dangers of aerial transportation as much as possible on the passengers. 


In regard to the second question there can be no doubt but that lia- 
bility (§ 19 etc. of the air law statute) in the present case was excluded by 
accepting the ticket with the conditions as they were printed on the back 
side and this at the latest when the ticket was signed. Defendants contend, 
however, that this exemption extends to mishaps which are due not only to 
the inherent dangers connected with a regular and careful flight but covers 
those as well which are due to the unambiguous and clear fault of the owner 
or pilot of the aircraft. This contention is overruled. The construction of 
the general transportation conditions formulated by the air company through 
whose acceptance this particular exemption is supposed to have come into 
existence is for the Revisionsgericht. (Komm. v. RGR 5th ed. BGB 133 
annotation 2 subsection 2.) To the extent to which these conditions impute 
to the passenger a waiver of legal damages the construction should be strict 
and great clearness of expression should be demanded. Generally in such a 
construction only the declared will of the contracting parties can be regarded 
and the air company must allow the conditions formulated by itself to be 
read in the light in which the passenger would read them in good faith and 
in accordance with the generally accepted ideas concerning transportation. 
The wording of such a provision is even of less importance where it is 
capable of a double interpretation. 


That air traffic is inseparably connected with special dangers was well 
known in 1925. They were considered greater then than now. It was these 
dangers which the passenger would think of when he heard that he was to 
assume the risk and waive the liability of the aircraft owner. The thought 
of a complete waiver of any damage caused by the fault, perhaps the gross 
fault, of the owner was more foreign to his thinking. To cover such a 
waiver he was entitled to a notice which could not be misunderstood. This 
was not the case here. The conditions printed on the rear of the ticket 
merely state that participation in flight is at the exclusive risk of the pas- 
senger and do not state that such passenger thereby waives all claims for 
damages occasioned by the fault of the owner or pilot within the meaning 
of §§ 823, 831, subsection 276, 1 BGB. The second paragraph of the general 
transportation conditions cited above which at least uses the word “waiver” 
is not printed on the ticket. The trial court has not found that the passenger 
knew about them generally, or learned of them in any way when he bought 
his ticket or even that they were posted in the ticket office or shown specifically 
to him. There was no particular reason to induce the passenger to inquire 
about them because the general conditions were printed on the back side of 
his ticket and he was entitled to assume that such conditions were there 
printed correctly and essentially exhaustively. 


The third paragraph printed on the ticket does not support the construc- 
tion proposed by defendants. It deals essentially with claims for damages 
because a passenger is excluded or with delay or interruption of a flight—in 
other words with necessities growing out of the nature of aerial transporta- 
tion but not with damage claims growing out of the fault of the owner or 
pilot in equipping the aircraft, in selecting, instructing and supervising the 
pilot or in contending with the dangers which adhere particularly to aerial 
navigation. It was not necessary that the passenger know that the employees 
mentioned in the first paragraph, in contrast to § 18 KFG are not legally liable. 
It could not be expected that he deeply ponder the meaning of the provision 
dealing with such employees. On the contrary it would have been very easy 
for the defendant to express the meaning which he now contends for more 
clearly. A few additional words would have been all that was necessary. 
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A reversal becomes necessary. The case ($ 565 Abs. 3 No. 1 ZPO) is 
really not ripe for decision. There is no finding on the question whether 
the passenger for some particular reason possibly was acquainted with the 
construction placed by the aircraft company on the controverted provision 
and whether an essential fault on the part of the owner or pilot of the air- 
craft was present and whether the company-defendant was the owner of the 
aircraft within the meaning of paragraph one. 


Reversed for a new trial. 


(4) L. v. Aero Lloyd A. G. und H.+* 


A provision by which an air passenger waives for him- 
self and his legal representatives all claims for damages 
occurring mediately or immediately through the use of the 
aircraft or in connection with an air journey to himself or 
his property will not be construed to exempt the air line 
company from liability caused by its own fault. 


In the evening of July 22, 1925, a Fokker monoplane type F piloted by 
defendant which flew between Mannheim-Baden-Baden-Stuttgart-Munich 
while on its way to Munich lost its way in the darkness and crashed when it 
attempted an emergency landing at 10:30 in Switzerland north of Zurich. 
In consequence General Director Dr. L. who had boarded the plane in Baden- 
Baden was mortally wounded. He had bought his ticket in the travel bureau 
of the agent W. L. in Baden-Baden who was the agent of defendant but who 
also represented the South-German Aero Lloyd A. G. in Munich. Both 
companies belong to the Aero Lloyd concern. The transportation conditions 
of the concern as introduced in evidence contain the following provisions: 

3. Participation in flight and the transportation of baggage is at the 
exclusive risk of the passenger and his legal representatives as against the 
airline company, its employees and ticket selling agents. 

The passenger by accepting air transportation waives for himself and his 
legal representatives all claim for any damage or injury occurring mediately 
or immediately to himself, his personal effects and his baggage during or in 
connection with a flight. 

A claim for damages in consequence of being excluded from a flight in 
consequence of delay in, or interruption of, a flight is particularly excluded. 
There is no claim for a repayment of the price charged if the passenger does 
not arrive at the airport or does not arrive in time. 

These provisions excepting the second paragraph are printed on the rear 
side of the ticket which was signed by the passenger. 

His widow demands damages under paragraph 21 of the air commerce 
act of August 21, 1922, and on account of malfeasance (§ 844 Abs. 2 BGB). 
She claims that the plane started too late from Stuttgart, was not sufficiently 
lighted to enable the pilot to read the compass, that the pilot was not com- 
petent to do night flying and had no opportunity to communicate with the 
passengers before the emergency landing. Defendant contends that not it, but 
the South-German Aero Lloyd A. G. is the owner of the plane and that it 
through its agent the pilot was conducting the flight. Both defendants con- 
tend that all liability was excluded by the ticket. 

Both lower courts have .ignored the first contention but have denied 
plaintiff relief on the ground that the passenger had waived damages. The 
appeal to the intermediate court led to a reversal of the judgment below and 
to the ordering of a new trial. 


REASONS 


The question is whether and to what extent in July, 1925, the owner of 
an aircraft could for himself and his pilot as against the passenger and his 


4. Reichsgericht 1927. 56 Juristische Wochenschrift 2210, 117 Ent- 
scheidungen des Reichsgerichts 102, reversing 1 Zeitschrift fiir das gesammte 
Luftrecht 220. 
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legal representatives through transportation conditions exclude liability for 
mishaps under the air commerce statute and from malfeasance and whether 
and to what extent in the present case such an arrangement was actually made 
with the passenger. 

The first question may even, excluding with the intermediate court any 
liability for deliberate acts ($ 276 Abs. 2 BGB) or conduct contrary to 
public policy (§ 138 BGB), be answered affirmatively. It is not specifically 
touched upon in the air commerce act. 


The Reichsshaftpflichtgesetz, § 844 Abs. 2 BGB and the statute concerning 
automobiles are analogous. According to paragraph 5 of the first statute the 
owner of a railroad may not in advance through a contract exclude or limit 
liability for the damages suffered by the dependants. In § 844 Abs. 2 BGB 
such a prohibition is absent. Precedents indicate that such an exemption 
within the limits of the lines drawn by the law (§ 276 Abs. 2 BGB) and the 
judicial construction of § 138 BGB may be agreed upon in advance. (RGZ 
Bd. 65 S. 315.) The automobile law did not have to confront this question 
because neither owner nor chauffeur are according to § 8 No. 1 KFG re- 
sponsible for injury to the passenger or his heirs. A similar provision was 
contemplated according to § 16 of the first draft of the law of January 31,, 
1914. (RT. Drucks. 1912-14 No. 1338.) When the law was passed this provi- 
sion was omitted as suggested by the second draft of July 8, 1921. The view- 
point that the passenger assumes the danger voluntarily was in this second 
draft overruled on the ground that a liability for damages to a passenger 
who has been injured as against the owner of the plane advances the develop- 
ment of flying which is in the public interest. However, the annotation to 
§§ 15 and 16 adds at the end that the right of the owner to limit his liability 
within the permitted lines by special contract is not affected thereby. (RT. 
Drucks. 1920/21 No. 2504 S. 2474.) It would be beyond reason if after the 
full development of air navigation the general public were dependent on the 
use of such navigation to allow the air companies to misuse their monopoly 
and the situation of the public to force passengers to waive the protection 
which the statute gives them. Such a situation of the public did not exist in 
1925. There was then very little flying. Regular flight conducted by the 
Aero Lloyd and the Junker Concern was then in its initial stages and the 
flights were almost exclusively over the open country and over water. It 
therefore was not then against public policy if the young industry attempted 
to unload by contract its liability for mishaps on the passengers particularly 
since no data were then available on which to base an estimate of the 
damages that might be expected. 


In regard to the second question liability (§ 19 fgl. LVG) was in the 
present case through the buying of the ticket or at the latest through the 
signing of it and the consequent acceptance of the transportation conditions 
printed on the rear without question excluded. Defendants contend that 
this exemption extends to mishaps which occur not in connection with the 
dangers which are inherently connected with a regular careful or at least 
orderly flight but that it includes mishaps due to the clear and unambiguous 
fault of the owner or pilot. This contention must be overruled. The con- 
struction of the general transportation conditions formulated by the Aero 
Lloyd concern through whose acceptance also this exemption is supposed to 
have come into existence is still to be made by the Revisionsgericht. (Komm. 
v. RGR zum BGB 5 ed. § 133 annotation 2 paragraph 2.) To the extent 
to which these conditions impute to the passenger a waiver of damages they 
are not to be construed liberally and great clearness of language will be de- 
manded. Only the declared meaning of the contract controls and the com- 
pany must be satisfied with a construction such as the passenger would in 
good faith and in accordance with general ideas of transportation formulate. 
The wording is alone even of less importance where, as here, a twofold 
interpretation is possible. 


That aerial transportation is connected with special dangers was gen- 
erally known in July, 1925. They were estimated as greater then than now. 
It is these dangers which the passenger would consider when he heard that 
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he was exclusively to shoulder “the danger” and was to waive the liability 
which the law imposed on the company. The idea that he was waiving lia- 
bility for the fault of the owner and pilot perhaps the gross fault was foreign 
to his thinking. Such an exemption he was entitled to expect would not be 
imputed to him unless it was brought to his attention in a very obvious and 
entirely unambiguous manner. Such was not this case. The transportation 
conditions as printed on the rear of the ticket merely say that participation 
in flight is at the exclusive risk of the passenger but do not say that he 
waives all liability of owner or pilot for their own fault within the meaning 
of §§ 825, 831, 276 Abs. 1 BGB. The second paragraph of the general trans- 
portation conditions as reported in the statement of facts which uses the word 
“precaution” is not reprinted. There is no finding that the passenger knew 
about this paragraph or that the construction of it by the defendant was in 
any manner brought to his notice when he bought his:ticket or signed it or 
that the complete transportation conditions were posted in the ticket office or 
pointed out to him. There was no particular reason why he should enquire 
about them because the general conditions were reprinted on the rear of the 
ticket and he was entitled to assume that such reprint was correct and essen- 
tially exhaustive. The paragraph of the judgment below which counsel for 
the defendant has stressed at the oral argument merely expresses the thought 
that the passenger could construe the conditions relative to participation in 
flight which was to be “at the exclusive risk of the passenger” in no other 
manner than it has been construed by the opinion below. This would be 
true only if the construction of the trial judge were correct. But such is 
not the case. What is stated in the controverted judgment is not sufficient 
to justify the assumption that the company has demanded a waiver to the 
extent contended for with sufficient clearness or that such demand despite 
the ambiguity of the conditions printed on the ticket was for particular rea- 
sons known to the passenger. (JW; 927 s. 1248 No. 3.) 

The third paragraph of the conditions reprinted on the ticket, as well 
stated by the plaintiff, contains nothing which is helpful to the defendant. 
This paragraph deals essentially with damage claims in consequence of ex- 
clusion from flight or in consequence of a passenger being late or because a 
flight is interrupted in other words with necessities which grow out of the 
nature of aerial navigation but not with damage claims in consequence of 
the fault of the owner or pilot occurring in equipping the aircraft or in 
selecting, instructing or supervising the pilot or in duly fighting the peculiar 
dangers inherent in aviation. It was not necessary that the passenger should 
know that the “employees” mentioned in the first paragraph—contrary to § 18 
KFG—were not within the meaning of the air commerce act liable. It could 
not be expected that he would deeply ponder the meaning of this paragraph 
dealing as it did with employees. On the other hand it would have been easy 
for the company to express the meaning of the condition which it now con- 
tends far more clearly by the use of a few additional words. 

The judgment must be reversed. The case is not ready for decision. 
(§ 565 Abs. 3 No. 1 ZPO.) It still has to be found whether the passenger 
for some peculiar reason possibly did know about the meaning of the con- 
troverted paragraph which is now contended for by the defendant and on 
the other hand whether there was any essential fault of the owner or pilot 
and whether the defendant was in fact the owner of the aircraft. 


(5) Anonymous® 


An air passenger is not guilty of negligence if he does 
not tie himself down with a belt as required to do by a poster 
where no belt is furnished for this purpose and the seats are 
loose. 

A passenger who does not know the language in which 
an exemption provision is printed on the ticket which he 





5. Zivillandesgericht in Prague October 26, 1927. 2 Zeitschrift fiir das 
gesammte Luftrecht 56. 
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buys will not be presumed to have made a valid contract for 
the exemption stipulated for in such provision. 

To be valid an exemption contract by which an air car- 
rier is to be exempt from liability for damages to the pas- 
senger must be the deliberate and definite declaration of the 
parties. A one-sided assertion through the handing over of 
the ticket to the passenger without expressly calling his 
attention to the exemption clause is insufficient. 


On the basis of the pleadings and the testimony of the witnesses the 
court finds that plaintiff on June 3, 1926, made a contract with defendant 
company in consequence of which he on the same day at 1:45 P. M. voyaged 
in one of the company’s aircraft for a consideration from Prague to Vienna, 
the pilot being the codefendant F. L. In the neighborhood of Goltsch-Jenikau 
motor trouble developed which necessitated an emergency landing on a potato 
field. The aircraft turned over and plaintiff suffered injuries consisting of a 
dislocation of his right foot (luxatio pedis sub talo), bruises on his skin, 
coagulation of his blood in his right thumb making this member partially 
useless and an odematose swelling on his forehead. 


According to the provisions of §§ 29 and 32 of the statute of July 8, 
1925, Zl. 172 Slg. d. G. u. V, the owners of aircraft and their pilots are 
obligated to make good the damages if through the operation of the craft 
persons are injured or killed or personal property is damaged. Therefore the 
defendant company as owner of the craft and the codefendant pilot F. L. 
are responsible for the damages caused to the plaintiff. 


Defendants would be exempt from this liability if they could prove that 
the event which caused the mishap was caused through the fault of the 
plaintiff or that of third persons. (§ 31 of the law above cited.) 


Defendants contend that plaintiff was himself the cause of the mishap 
because he did not tie himself down with a belt though he was warned to 
do so by a notice printed in red ink on the first page of his ticket. 


The court on the basis of the testimony of the witness J. W. S. finds 
that there was no belt in the aircraft which could be used for this purpose 
and in addition that the seats were loose so that even the layman must con- 
clude that plaintiff had he tied himself to a seat would not only have, when 
the aircraft turned over, been prevented from being thrown against the ceiling 
but might have suffered far more serious consequences. The defendants 
therefore have not demonstrated that the mishap was caused through the 
fault of the plaintiff. 

It remains to decide whether the ticket contains a valid and binding 
exemption provision, as defendants contend for. 


According to the terms of § 39 of the statute of July 8, 1925, Zl. 172, 
Slg. d. G. u. V. it is possible by a provision to exciude in advance the ap- 
plication of the terms of § 82 subsection 2 of the statute cited. According 
to these terms the above cited provisions of § 29 of the statute cited apply in 
regard to claims for injury or death of persons or damages to goods if the 
aircraft is used for compensation or as a common carrier. 


On the basis of verbal testimony and the tickets themselves the court 
finds that the witness F. St. who as chauffeur of the defendant brought the 
plaintiff and his fellow passengers to the aviation field, handed to plaintiff 
when he left the automobile his ticket which was so attached to a copy of 
the by-laws that it projected from them. The by-laws and ticket were in 
exactly the same condition in which the passenger had received them from 
the ticket office of the defendant company and the passenger had not been 
instructed concerning them nor had the witness F. K. who was the ticket 
agent who had sold the ticket, negotiated with the plaintiff at any time con- 
cerning any conditions in them. 


The court on the basis of the tickets which are in evidence, namely, Lit. 
C orig. and No. 3 orig., finds that on the front page the provisions which 
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defendants stress are printed in red® in the Czecho language as to both tickets 
and that on the rear an excerpt from the by-laws is printed including the ones 
stressed by defendants” on ticket C orig. in the French and on ticket No. 3 
orig. in the Czecho language. 

Plaintiff says that he knows neither the Czecho nor the French language 
and that defendant has in no ways proved that he before he started his trip 
obtained information concerning these by-laws printed on the tickets as it 
was defendants’ duty to do. Under these circumstances it cannot be assumed 
that plaintiff through the silent acceptance of the ticket has consented to the 
by-laws and hereby made a valid contract to exempt defendant from liability 
for the damages which plaintiff suffered as the provisions of § 39 of the 
statute of July 8, 1925, Zl. 172 Slg. d. G. u. V. assume. 

In conclusion the court is of the opinion that since such an important 
result as’ the exemption from liability in the operation of aircraft in trans- 
porting passengers is in question there must be a deliberate and definite 
declaration of the will of both parties to bring about a valid contract of 
exemption such as is contemplated by § 39 of the above-mentioned statute. A 
one-sided and insignificant assertion through the handing over of the ticket 
to the passenger without expressly calling his attention to the exemption 
clause is insufficient. 

The complaint, so far as it is objected to, is therefore well founded. 


Judgment below affirmed. 


a. “By undertaking this flight the passenger obligates himself to abide 
by the by-laws printed on the reverse side,” further, “the company assumes 
no risk concerning transportation or for the acts of its employees in control 
of the aircraft in the absence of a written contract,” and finally, “The P. T. 
passengers are urged in the interest of their own safety to tie themselves to 
the belts which are for this purpose attached to the seats.” 

b. “The liability of the company: This provision includes a declaration 
- by the company that it assumes no responsibility for any risk in aircraft 
transportation or for any acts of its employees in charge of the aircraft in 
the absence of a specific written contract” “that furthermore neither the 
company nor its employees can be made responsible for losses or damage 
which may happen to the passengers or their baggage during a trip” and 
“that the company is not responsible for any act of commission or omission 
of its officers, pilots, mechanics or other employees who are in any capacity 
connected with its air service,” and finally that “the passengers must bear 
all the consequences which result from these circumstances.” 
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PROPOSED UNIFORM PASSENGER CONTRACT* 


In consideration of the issuance to me of this ticket for transporta- 
tion, I hereby agree as follows: 


ONE: (1) That said ticket represents a revocable license and that 
the company or companies represented herein may, with sufficient cause 
to it or them, decline to carry me, and in that event the sole responsibility 
of the company or companies shall be to refund to me, through regular 
channels, the price paid by me for said ticket; (2) that if I am accepted 
as a passenger, I voluntarily assume the ordinary risks of air transporta- 
tion and stipulate that the company or companies represented herein shall 
not be responsible save for its or their own neglect of duty; (3) that after 
the commencement of the flight, I may be landed or discharged in such 
manner and in such place or, places as the pilot, in his sole discretion, 
shall see fit, and in that event the only responsibility of the company or 
companies named herein shall be to refund to me such proportion of the 
price paid by me for this ticket as the distance between the place of 
landing and the place of destination bears to the whole length of the 
flight for which this ticket has been issued. 


**REASON: (1) This clause is deemed necessary on account of chang- 
ing weather conditions and the possibility of an unexpected overload of 
mail on the lines which carry combined mail and passenger traffic. The 
clause further gives protection to the company in case prospective pas- 
sengers present themselves for transport and their presence in the plane 
might be obnoxious. 

(2) Your committee deems this clause the most important of the 
whole contract. If, while the industry is young and the courts and public 
are taking kindly to the aviation industry, this clause can be adjudicated 
and upheld in the appellate tribunals, needless to say, the advantages that 
will accrue to the carriers are obvious. If it is not upheld, your com- 
mittee believes that the only other alternative will be statutory legislation 
in the various states which will meet the situation. 

(3) This clause is necessary on account of forced landings caused by 
inclement weather, faulty equipment and the like. The limitation of lia- 
bility has been fully considered by the committee and is thought to be 
adequate protection for the carriers. 


TWO: (4) That this ticket is non-transferable and if presented for 
passage by any person other than myself may be taken up and cancelled 
without refund. (5) The presentation of this ticket and the use of it by 
any person other than myself shall be considered a fraud and trespass 
upon the company or companies. 

REASON: (4) It is necessary that the contracting party use the 
ticket. Otherwise, the company would be without the protection afforded 





*Submitted by the American Air Transport Association, by the Com- 
mittee on Uniform Ticket Contract and Standard Ticket Forms, with 
Mr. J. W. Brennan as Chairman, and Mr. Howard H. Wikoff, as Counsel 
for the Am. Air Transport Association. 

**The explanations, set out in bold-face type, of course do not appear in 
the contract, but are set forth to explain the position of the Committee in 
drafting the ticket contract. 
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by the contract. This clause is likewise a protection to the purchaser 
when the ticket is lost or stolen. 

(5) The committee has deemed this clause as submitted sufficient to 
insure the protection of the carrier should situations arise which might 
invoke the provisions of the clause. Many tickets submitted by carriers 
add after the word “companies” the following clause, “And it is agreed 
that the company shall owe no duties to such trespasser.” This is an 
incorrect statement of the law. A carrier is liable to a trespasser or a 
mere licensee wilfully or wantonly injured by its servants, as was held in 
New York Central Railroad vs. Mohney, 252 U. S. 152. 


THREE: (6) I further agree that the company or companies repre- 
sented herein shall not be liable for any loss or claim arising out of delay 
or failure, for any reason, with or without advance notice, of aircraft to 
depart from any point or arrive at any point according to any schedule, 
agreement, statement or otherwise, nor for any loss or damage or injury 
to any person or property, arising out of such condition or otherwise, 
except negligence upon the part of the company or companies repre- 
sented herein. 


REASON: (6) This clause must be considered together with clauses 
1, 2 and 3 of paragraph one. The Railroad Company vs, Lockwood, 84 
U. S. 357, is the leading case on contract limitations by a common car- 
rier as to liability not only as a carrier of goods but also as a common 
carrier of passengers, and it was with full consideration of the law as 
stated in that case that clause (6) is submitted. Public policy will be a 
great determining factor on the final determination by appellate tribunals 
on the question of limitation of liability in aviation law. If a contract of 
carriage is unfair and against public policy, it might not be allowed in 
evidence in the trial court and it certainly could not be sustained in any 
supreme court. Any attempt to limit liability of the carrier where it is 
caused by the carrier’s negligence or misfeasance is certainly against pub- 
lic policy and, in the opinion of your committee, would be so held by the 
various supreme courts of the land. No attempt has been made to force 
the public to adhere to the theory that airplanes traveling on scheduled 
flights and carrying passengers for hire are private carriers. The Rail- 
road Company vs. Lockwood, 84 U. S. 357, clearly states that the test is 
not in what you say you are but in what you are actuafMly doing. There 
is hardly a company that has submitted its ticket form to your committee 
that is not, in the opinion of a majority of the committee, a common 
carrier and would be adjudicated such in any supreme court of the land. 


FOUR: (7) The air transport company is not responsible beyond 
its own lines and in selling this ticket and checking baggage thereon for 
transportation beyond its own lines, this company acts as agent for the 
other transportation agency or agencies. (8) The liability of the air 
company for loss or damage to baggage and/or personal property is 
limited to the amount of $100.00, unless a higher valuation be declared 
and an additional charge paid therefor. 


REASON: (7) In the preparation of this ticket the committee has 
deemed it advisable to make provision for the future development of the 
aviation industry. The day is not far distant when one air company will 
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issue an interline air ticket, collecting the fare for the whole journey over 
the various lines named in the contract. This necessitates clause (7) on 
the limitation of liability beyond the selling line which, in the opinion of 
the committee, this clause adequately provides. The committee wishes 
to advise that an agreement is now being drafted which will provide for 
interline ticket selling arrangements properly safeguarded both from a 
liability and a financial viewpoint, which, when put in operation, will un- 
doubtedly lead to greater convenience to the air traveling public. 

(8) The only question that arises in this clause is as to the value of 
the baggage. Because of the fact that all of the railroads have a $100.00 
limitation, it was deemed that for the purpose of uniformity this amount 
should be used in the contract. The committee deems that this is a fair 
figure both from the standpoint of the public and the airplane companies. 





SENATE BILL 3522 


A bill to amend section 9 of the Act entitled “An Act for the regulation 
of radio communication, and for other purposes,” approved February 23, 1927 
(Forty-fourth Statures, page 1162). 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the second paragraph of 
section 9 of the Act entitled “An Act for the regulation of radio communica- 
tions, and for other purposes,” approved February 23, 1927 (Forty-fourth 
Statutes, page 11620, be, and the same is hereby, amended to read as follows: 

“In considering applications for licenses and renewals of licenses of 
broadcasting stations, the licensing authority shall make such a distribution 
of licenses, bands of frequencies, periods of tine for operation and station 
power, so as to insure an equality of radio broadcasting service, both of 
transinission and of reception, to the people of the different States and 
communities.” 























BOOK REVIEWS 


Cases on Air Law. By Carl Zollmann. St. Paul: West Publish- 
ing Co., 1930. Pp. xii, 530. 


This is really the first casebook on air law. Reports have here- 
tofore been published concerning aviation only and have been ad- 
mirable for the purpose, but the previous publications, while collect- 
ing cases, have not given the student of the subject the benefit of a 
comprehensive arrangement. 

Professor Zollmann’s book is divided into two parts, one part 
being the cases on aviation and the other part, the cases on radio. 

The cases on aviation are grouped and arranged under twelve 
headings, being as follows: Air Space Rights; Maritime Analogies ; 
Airports and Airways; Negligence by Owner of Aviation Field; 
Liability of Pilot; Insurance; Common Carriers; Workmen’s Com- 
pensation Act; Criminal Law; Contract; Air Mail Service; Lien on 
Aeroplane. 

The cases on radio are grouped and arranged under ten heads, 
being as follows: History of Radio Act; Construction and Consti- 
tutionality of Radio Act; Taxation and the Commerce Clause; 
Ownership of and Control Over Radio Sending Station; Tort; 
Criminal Law; Contract; Copyright; Unfair Practices; Static. 

The grouping and the subjects under which the cases are 
grouped appear to be admirable. As time develops more cases, the 
probabilities are that some of the headings will be capable of further 
subdivision. 

A total of one hundred thirty-seven cases are given, of which 
ninety-nine are printed in full, the other cases being referred to in 
footnotes at the end of the various subdivisions of the topics. 

Professor Zollmann does not claim to have cited all of the cases 
bearing on the subject. The book is plainly the result of an arrange- 
ment for his lecture courses. This is in a way unfortunate. There 
should be, by somebody, in the near future, a collection of all the 
cases bearing on all points and conveniently placed in one volume. 
_ For instance, the writer personally knows of eight cases bear- 
ing on the question of the right of a municipality to issue bonds for 
an airport. Professor Zollmann gives three of these cases in full, 
and the opinions of these cases refer to one or two others, while 
others are cited in the footnotes. It would seem desirable to have 
them all set out in full, which, no doubt, will be done later. 

_ On the whole this is probably the most valuable source book of 
this new and entrancing legal subject that has yet appeared. The 
author is to be congratulated both upon his industry and upon the 
judgment shown in selecting the cases to be reported. Of particular 
value are the references to the German decisions on various subjects 
as to which our own case law is as yet exceedingly meagre. 

GeorcE B. Locan. 
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Droit AERIEN (Oct.-Nov.-Dec.) 1929. 


(a) Le contréle du trafic aérien, Dr. Hermann Doring, pp. 461-467. 


This article presents the proposals submitted by the author, as a German 
representative, to the Committee on Air Law of the International Law Asso- 
ciation, relative to an International Air Navigation Convention. In as much 
as the CINA convention was amended in June of 1929, some of the sugges- 
tions here offered are of interest. Of the eight provisions submitted, only 
the first three are here reviewed. The others deal with licenses, exemptions 
from seizure, patents, tortfeasors, and liability to the laws of the state in which 
the aircraft and persons therein find themselves. 

The first three recommendations include the following provisions: 
(1) An undertaking to accord freedom of innocent passage, but allowing a 
restriction of this freedom by either belligerents or by neutrals when their air- 
spaces are endangered by war operations carried on by belligerents or by others 
thought to be lending aid. The reservations also apply in case of civil diffi- 
culty. (Cf. Article 3, par. 4 of the CINA Convention, amended June 15, 1929). 
(2) Nationality to be determined by registration, and aircraft may be so 
registered only. when they belong to one having his permanent residence in 
that State. In case of war, and upon demand of a belligerent, a State is to 
strike out the registration of all aircraft owned by nationals of that belli- 
gerent. The provision also disallows dual registration. (3) This section 
deals with the privileges and exemptions accorded to aircraft belonging to 
the authorized lines engaged in regular air transport. Aircraft of these 
lines, if over prohibited zones, must signal but may not be required to land 
at once. 


(b) Les aéronefs sanitaires et la Convention de Genéve du 27 juillet 1929, 
Ch. L. Julliott, pp. 468-513. 

By way of introduction to this article, see Julliott and Des Gouttes, 
Rapport au Ier Congrés international de Vaviation sanitaire, sur limmuni- 
sation des aéronefs sanitaires en temps de guerre, Droit Aérien, April-June, 
1929, p. 141 (reviewed in 1 JourNaLt or Arr Law 114). Sketching the 
history of this question, the author indicates the general need for a revision 
of the Geneva Convention of 1906, the British and French proposals therefor 
and the recently adopted modifications of Article 18, as follows: 

“Aircraft (appareils aériens) utilized as a means of sanitary transport 
enjoy the protection of the Convention during the time in which they are 
exclusively set apart for the evacuation of wounded and sick, and for the 
transport of sanitary personnel and material. 

“They shall be painted white and shall carry the visibly distinctive mark, 
provided for in Article 19, beside the national color upon their upper and 
lower surfaces. 

“Except in case of special and express license, the flying over the line 
of fire, likewise that of the zone situated in advance of the large medical sta- 
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tions (grands postes medicaux de triage) as well as, in a general manner, 
of all enemy or occupied territory, shall be prohibited. 

“Sanitary aircraft shall obey all summons to land. 

“In case of such landing, or a fortuitous landing, upon enemy territory 
or that occupied by the enemy, the wounded or sick, likewise the sanitary 
personnel and material, including the aircraft, remain under the protection 
of the present Convention. 

“The pilot, helpers, and radio operators captured, shall be returned on 
condition that they shall be utilized only in sanitary service until the end of 
hostilities.” 

Part II deals with the viewpoint of the Geneva Conventions of 1864, 1906 
and 1929. Part III discusses the question of aerial exploration of the field 
of battle, while Part IV is concerned with the aeroplane as a means of moving 
the wounded back. Here the author considers the limitations placed upon the 
altitudes at which such craft may fly. In Part V, the status of the pilot is 
discussed. The author shows that while these pilots may be employed in 
fighting planes alternately before capture, that, if once captured while in 
sanitary} service, they will be returned only on condition that they shall be 
used solely in this hospital service until the end of hostilities. After men- 
tioning the matter of markings, Part VII presents, in parallel columns, the 
texts of the Twelfth International Red Cross Conference (1925) and the 
modifications proposed by M. Des Gouttes and the author. 


(c) Le probleme du desarmement aérien, E. Korovine, pp. 514-531. 


In Parts I and II, the author very briefly reviews the regulation of 
aerial warfare from the Hague Conference of 1899 to the present date, to- 
gether with the restrictions placed upon German aircraft development by the 
Versailles Treaty. He indicates the general tendency to consider all aerial 
warfare legitimate, especially aerial bombardment. 

Part III raises the fundamental questions that should be considered as 
showing a need for such disarmament. Much depends upon the answer to 
two questions: (1) Is it possible to distinguish civil and military aircraft? 
(2) What is the military value of civil aircraft? The author quotes Paul 
Boncour as saying that civil aircraft may be converted within twenty-four 
hours into bombing craft, and that no regulation is complete until this fact 
is clearly recognized. A sub-committee of the Council of the League of 
Nations reported that any technical distinction between civil and military air- 
craft was unsatisfactory and impossible, and to this report Germany and the 
Argentine dissented. Nor was there agreement as to the mode of determining 
the second question—since much would depend upon the character of military 
aviation in each country, and since each country tended to place different values 
on its civil aircraft. In 1927, the meeting at Brussels considered several meas- 
ures relative to civil aviation, and the following were advocated: (1) Sep- 
aration of military and civil aviation as to organization—especially where 
there was but one minister for both, (2) governmental abstention from pre- 
scribing military features in aircraft construction, (3) not encouraging the 
employ of military aviators in civil aviation, (4) giving up of subsidies to 
economically unnecessary lines, and (5) stressing the international nature 
of civil aviation and fostering kartells. More significant was the Geneva 
meeting of March 21-April 26, 1927, which dealt more strictly with the dis- 
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armament question. The author indicates the dissension of the United States’ 
delegation to the criterion of considering the degree of development of civil 
aviation when determining the matter of military limitation. The German 
delegation insisted that the civil development was of no immediate service in 
determining military aviation needs or limitations. 

Part IV presents the Soviet proposals for general disarmament, and 
emphasizes the fact that aerial disarmament or limitation can only be prop- 
erly viewed in the light of general disarmament. The author quotes in detail 
from the Soviet proposal. 


(d) Le vote aérienne arctique et état juridique des territoires polaires 
septentrionaux, V. Lakhtine, pp. 532-556. 


After a preliminary discussion of the discoveries and explorations in the 
North polar regions, the author considers the question of sovereignty as 
applying to the following situations: (1) Lands and islands already dis- 
covered. Traditional theory demands three elements: (a) discovery, (b) 
effective occupation, and (c) notification of appropriation to other States. 
But he shows, that it is impossible, at present, to comply with the require- 
ment of effective occupation and that this must be supplanted by another 
concept—that of the extension of the sovereignty of the bordering or riparian 
State according to the geographic and economic radius or sphere of influ- 
ence. In other words, it would make no difference as to what State had 
discovered this territory for, since there had been no effective occupation, 
there could be no case of actual appropriation and so the idea of sovereignty 
as determined by geographic and economic influence could be applied. (2) 
Lands and islands not discovered follow the same principle. If, then, such 
lands or islands be discovered that now are considered as belonging to no 
one, they shall be subject to the sovereignty of the littoral polar State in 
whose region of geographic and economic influence they may be, irrespective 
of the nationality of the discoverer. There is a legal presumption that such 
land belongs to the nearest adjacent State in whose sector of influence it 
happens to be. (3) Glacial formations are divided into two classes: (a) 
moving glaciers which partake of the nature of the polar seas, and (b) rel- 
atively fixed formations, which may be employed as objects of general 
utility, and which are likened to polar territory subject to the sovereignty of 
the littoral States dependent upon the sections of geographic and economic 
influence. (4) The expanse of polar sea, divided into two categories: 
(A) Waters covered by more or less fixed glacial formations, which are 
likened to land and so are subject to the sovereignty of the littoral State as 
aforementioned. (B) Waters free of glacial formations and divided into 
three sub-classes: (a) river mouths, bays and interior waters which are 
national waters subject to the sovereignty of the riparian State; (b) waters 
between islands of an archipelago, again subject to the sovereignty of the 
riparian State—which sovereignty may or may not be limited; (c) other 
waters, subject to the more or less limited sovereignty of the littoral arctic 
States according to their sectors of influence. 

(5) Air space, whereby the sovereignty of each littoral polar State 
extends to all the airspace above the sector of its geographic and economic 
influence. The author has submitted a map of the North Polar regions 
showing the rough division into six groupings as follows: (1) United States 
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140-170 W.; (2) Russia, 170 W. -33 E.; (3) Finland, 33-32 E.; (4) Norway, 
32-10 E.; (5) Denmark, 10 E. -60 W.; (6) Canada, 60-140 W. After ex- 
plaining these groupings, the author considers the pole territory itself and 
concludes that neither in law nor in fact can it be the property of any State, 
since it is the intersection of all these sectors of influence as determined by 
the meridians aforementioned. 


(e) Lorigine de la convention aérienne du 13 octobre 1919, son extension 
progressive de 1922 @ 1928 et sa revision, Albert Roper, pp. 557-567. 


Here in a few pages the author presents a most excellent summary of 
the CINA Convention to date, its organization and committee divisions, 
meetings, reports, etc. Among the subjects studied by the Commission are 
the following: (1) Determination of minimum standards for a certificate 
of airworthiness. (2) Use of radio in aircraft. (3) Uniform air maps. 
(4) Unification of ship’s papers. (5) Regulation of lights and signals. 
(6) Uniform licenses. (7) Uniform terminology. (8) Pilot’s medical ex- 
aminations. (9) Centralization and distribution of meteorological informa- 
tion. (10) Centralization and publication of air traffic statistics. 


(f{) The Amsterdam Congress of the International Chamber of Commerce, 
pp. 587-594. 


This article, prepared by or for the editor, reports the proceedings at 
this fifth international congress. Resolutions adopted include the following: 
I. Law and Aeronautical Regulation, (a) Responsibility of the Transporter, 
wherein international uniformity was urged in the matter of such regula- 
tions, and (b) Obstacles to Air Traffic, wherein attention was given to de- 
lays made necessary by the provisions of the international conventions, and 
where it was urged that the customs formalities be accelerated. II. Aéroports 
francs, wherein it was recommended that these airports should be established 
in all the principal international centers so that merchandise could be loaded, 
discharged, and stored, and aircraft serving the regular transport lines, pre- 
pared and equipped, duty free. III. Air Mail, and IV. Linking up air and 
rail transport, wherein it was urged that a study be made of the possibilities 
of such organization of air and rail service, in each country and by the 
International Railway Union and Air Traffic Association. 


(g) Comité international technique d’Experts juridique aériens (Fourth 
session), Jean Tissot, pp. 595-632. 


The author here discusses the proceedings at the fourth session of the 
Committee held in Paris, May 6-8, 1929. The first Commission concerned 
itself with a study of two subjects: (A) that of ownership and registration, 
reported by M. Giannini; (B) that of aircraft mortgage (hypothéque), re- 
ported by M. Richter. The tentative drafts, in each case, were presented 
and were approved in principle subject to definite adoption at the next ses- 
sion. Relative to the former, (A), three provisions were submitted: (1) The 
ownership of aircraft, voluntary transfers, formation, modification or re- 
nunciation of rights, etc., in order to be valid between the parties and against 
third persons, should be inscribed upon the aeronautical register and noted 
in the registration certificate. The object of this provision is to give the 
maximum publicity to these transactions to one who might wish to extend 
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credit. (2) The motors, tools, and instruments destined for permanent use 
of the aircraft are to be considered as an integral part of the aircraft even 
if they are temporarily separated—providing they are listed in the inventory 
or analogous document. (3) The aeronautical register is to be kept by the 
authorities determined by the national laws and according to the rules pre- 
scribed in those laws. A person interested may obtain a certified extract 
therefrom. There was some question here as to whether or not there should 
be a single register, and the general view was that for both public and 
national law, it would be better to advocate the keeping of a single aero- 
nautical register. M. Giannini mentions the question of nationality of air- 
craft and states the divergent viewpoints, but thought it not necessary to 
include any standard for nationality determination in this tentative draft, 
since it is only to cover private air law. 

Relative to (B), the report of M. Richter, fifteen provisions were sub- 
mitted dealing with the mortgage question. (1) Hypothec mortgage means a 
charge, whatever be its name or origin, inscribed on the register and which 
appropriates the aircraft to the payment of a debt the amount of which is 
also inscribed. The ordinary definition of “hypothéque” is that of a security 
which appropriates the thing encumbered to the payment of a debt, but here 
the committee was anxious to feature two conditions: first, that the transac- 
tion should be made public by inscription and, second, that the amount should 
be determined in advance and also inscribed upon the register. (2) These 
mortgages which are regularly established and which are not extinguished, 
according to the law of the contracting State on the register of which the 
aircraft is listed, produce, in each contracting State, the effects as prescribed 
in this present Convention. (3) Under reservation of a contrary agreement 
by the parties, this mortgage guarantees in order of the principal sum, cur- 
rent interest and arrears, at the rate inscribed upon the register, together 
with expenses of collection, with reference to No. 6. (4) The mortgage ex- 
tends to all objects indicated in art. 2, except those not owned by the owner 
of the aircraft. (5) The mortgage does not extend to freight. (6) The 
following shall be paid in preference to the mortgage: (a) Judicial expenses 
or costs of administrative procedure, together with the amount due to any 
public service connected with air navigation which expense was created on 
the last voyage. (b) Indemnities due to salvage or for assistance given— 
to be determined in inverse order to the dates of service. (c) Indemnities 
arising from injuries caused to third persons upon the territory of the State 
where the breach was committed. (d) Creditors proving past contracts or for 
operations ordered by the commanding officer during the voyage, for the con- 
servation of the aircraft. In any case, this right of preference is lost after 
three months delay. 

(7) The order of two or more of these mortgages is to be determined 
by the law of the place of registration. (8) The mortgage precedes all 
creditors except those mentioned in (6). But this mortgage cannot be op- 
posed to a distraint if the mortgage was inscribed on the register after the 
distraint. (9) However, the mortgage creditor may lose his preference right 
to others than in 6, if the law of the place of registration allows it. (10) The 
right of retention is allowed only to the creditors prescribed in 6, and the 
right of retention cannot be made an obstacle to execution and sale proceed- 
ings. (11) Since the committee thought the mortgage would be without 
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value unless enhanced by a sum of insurance, they reserved this sum to the 
mortgage creditor. (12) Nor can one oppose against the mortgage creditor 
the fact that another aircraft is appropriated to the payment of the mortgage 
debt. (13) The law of judicial sale and extinction of the mortgage are 
determined by the law of the place of sale. A month’s notice is provided for. 
(14) Deals merely with notifications. (15) Nothing here to prejudice the 
Floating Charge. 

The second commission, with M. de Vos and M. Ripert as reporters, 
dealing with the subject of the Responsibility of the Carrier, did not make a 
report at this session. Nor did the fourth commission, with M. Babinski as 
reporter, present its views upon the question of the juridical status of the 
aircraft commander. 

The third commission offered reports on its two studies, one on Responsi- 
bility to third persons on the ground, by M. Ambrosini; the other on Insur- 
ance, by M. do Paco for M. da Silva Costa. The first of these two reports 
brought forth the most argument, and contains eight provisions. (1) The 
first provides that all damage caused by an aircraft, while maneuvering or in 
flight, to persons or property on the ground gives a right to entire reparation 
where it is established that the damage exists and resulted from the aircraft. 
This responsibility may be lessened or done away with only in case of fault 
of the person injured. We have here enunciated the doctrine of “responsa- 
bilité objective,” the reasons for which might be stated as follows: (a) 
There is no possible equality of situation between the one causing the injury 
and the party injured; hence the traditional theory falls down entirely and 
any theory of negligence must give way to an objective test involving absolute 
liability; (b) Since, in the great majority of cases, it is impossible for the 
party injured to prove the negligence of the party causing the injury, an 
absolute liability only is an adequate source of protection to the person on 
the ground. Further, this standard is desirable to guard against hostile feel- 
ing toward flying which would obtain if the person on the ground had the 
burden of proving the pilot’s fault; (c) The use of any instrument which 
creates new risks or perils for the persons on the ground carries with it a 
guaranty that those persons should not suffer from its use. This idea may 
be pushed so far as to impute a moral quality to the acts of the aviator; 
(d) Finally, there is the doctrine that absolute liability is a corollary of the 
right to fly over private property, although it might be suggested that such 
liberty of flight is not an absolute one. 

(2) The second article provides similar reparation in case of damage 
caused by any falling body whatsoever from the aircraft, even in case of 
ballast or of a release in case of necessity, and the same general rule applies 
for injury caused by any person whatsoever on board the aircraft. This 
article follows from the first and strengthens the conviction that the framers 
of these clauses are seeking stringent rules to protect the persons on the 
ground. (3) Members of the crew are liable only for injuries due to their 
torts or negligence, and this may be lessened or waived in case of fault of the 
person injured. However, this principle is otherwise stated in the com- 
mission report, following the deliberation of May 4th. There, the wording 
is as follows: Members of the crew are responsible for injuries caused by 
them, unless they can prove absence of tort or negligence. 

(4) The owner and operator (exploitant) are jointly liable for all 
aforementioned damage, as well as the person causing the injury. This 
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doctrine of joint liability is the second main principle in the report. The idea 
of joining the owner and operator is primarily to prevent the owner from 
escaping liability by turning over the operation to one who is financially unable 
to pay for any injuries caused. It is clearly aimed at fraud and is merely 
another step toward full protection for those on the ground. (5) Jurisdiction 
is given to the tribunals at the domicil of the defendant, at the place of the 
injury, and at the business residence of the insurer. This last provision is 
notable as it will allow the person injured to proceed directly against the 
insurer. (6) Deals with the limitations of time in which to bring an action 
after the injury and after the party injured has learned who caused the 
damage. (7) This convention to govern all cases of responsibility and (8) is 
applicable at any time to damage caused by aircraft of one contracting State 
in another contracting State. It is hoped that the contracting States will con- 
form their private legislation to the principles of this Convention. 

The three fundamental doctrines set forth are: (a) “responsabilité ob- 
jective,” (b) unlimited liability, and (c) joint liability of “propriétaire et 
l’exploitant.”” The question of limitation was strongly opposed but lost out by 
a 12-7 vote. The British Government reserved the question of the applica- 
tion of this convention to aircraft belonging to the State which, under English 
law, have special privileges. 

The second report, by M. Carlos da Silva Costa, on insurance, covers two 
main topics: (1) insurance against liability to third persons, and (2) insur- 
ance of passengers. Relative to the former, the reporter states that while 
compulsory insurance is desirable to protect the third persons, still it is of 
doubtful value since it places a heavy burden upon the small companies and is 
unnecessary for the larger ones whose financial strength is a sufficient guar- 
anty of payment. Further, there is the difficulty of obtaining uniformity—so 
as to warrant an international regulation. The British viewpoint would be 
opposed to any compulsory provisions while the Swiss interests lean to the 
other extreme and now demand security taken out in connection with a Swiss 
banking institution for foreign, as well as national, operators. He is in favor 
of the suggestion made by M. Ripert that each State shall guarantee payment 
for all its national aircraft no matter in what country the injury shall occur. 
Then each State will be free to take whatever measures it chooses to protect 
itself. For the purpose of facilitating recovery, it is suggested that each 
State appoint someone who may be sued for recovery for injuries received. 
The reporter believes this suggestion offers the only workable plan where 
the national viewpoints as to procedure are so radically different. 

Relative to the second question, the reporter stresses the desirability of 
substituting insurance for the liability of the carrier. This might be accom- 
panied, he believes, by having a company take out an accident policy for each 
of its passengers, up to the amount of its own liability and allowing the pas- 
sengers to take out more insurance if they so desired. This suggestion is but 
tentative and the draft recommendations will doubtless be presented later. 


(h) Commission international de Navigation aérienne, session extraordinaire 
du juin 1929, pp. 633-642. 
This report lists the delegates, the topics considered and presents the 
protocol amending the CINA Convention of 1919. (See 1 JourNAL oF AIR 
Law 94, for the provisions of the protocol.) 
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(i) Deuxtéme Conférence internationale de Droit privé aérien, pp. 643-663. 


The second conference of international private air law was held at 
Warsaw from the fourth to the twelfth of October and adopted a convention 
for the unification of regulations governing international air law, which con- 
vention consists of some forty-one articles. 

The first chapter deals with the scope of the convention and definitions. 
(1) It applies to all international air transport of persons, baggage or goods 
when carried for hire. Also to such gratuitous carriage as is provided by a 
transport company. Further, where the carriage is performed by successive 
carriers, the whole carriage is considered as a single operation having inter- 
national characteristics, and this cannot be defeated by having one company 
transport to a boundary line with another company carrying from then on. 
(2) The convention applies to transport effected by State aircraft, except 
those coming under the international postal union. An additional protocol 
provides that the contracting parties reserve the right to declare that this rule 
as to State aircraft does not apply to international air transport carried on 
directly by the State, its colonies, etc. 

Chapter II deals with the transportation papers including the tickets, lug- 
gage tickets, and aerial bills of lading. (3) The ticket must show the place 
and date issued, the points of departure and destination, the name and 
address of the transporter, a statement that the carrier’s liability is governed 
by this convention, etc. (4) Similar information is demanded for the luggage- 
ticket, including entry of weight and value declared. (5) This article pro- 
vides for aerial bills of lading (lettre de transport aérien); (6) which bill 
shall be made out in triplicate and signed by the carrier; (7) covers the case 
where there are several separate packages; (8) specifies the contents of the 
aerial bills of lading; (9) disallows the carrier to avail itself of the pro- 
visions limiting its liability if no bill is issued or if not properly filled out; 
(10) makes the shipper liable for any false representations to the carrier; 
(11) the bill is prima facie evidence of the contract, receipt of the goods and 
conditions of carriage; (12) the shipper has the right to sell the goods en 
route or to order their return, but his rights cease the moment those of the 
consignee begin; (13) consignee’s right to notice and delivery; (14) shipper’s 
and consignee’s rights of set-off; (15) any clauses in derogation of the former 
three provisions to be inscribed in the bill; (16) shipper to furnish informa- 
tion for customs or other dues, and shipper has no duty to verify this 
information. 

Chapter III deals with the carrier’s liability. (17) The carrier is liable 
for damage arising from death, wounds or any other bodily harm sustained 
by a passenger when the accident causing the injury is produced on board the 
aircraft or in the course of any embarcation or debarcation operations. (18) 
The carrier is liable for damage arising in case of destruction, loss or dam- 
age to registered baggage or merchandise when the event causing the injury 
occurs during the aerial transportation—which means the period when the 
baggage is under the care of the carrier, in the aerodrome, the aircraft or any 
place whatsoever in case of landing outside the aerodrome. But this does not 
include any land or water transport outside the aerodrome. Any damage 
done during the carrying out of the contract is presumed, unless proof be 
shown, to be during the period of aerial transportation. (19) The carrier is 
liable for damage resulting from delay in the carriage of persons, baggage or 
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goods. (20) The carrier is not liable if it proves that it and its officers have 
taken all necessary measures to avoid the injury, or that it was impossible 
for it to take them. In the carriage of goods and baggage, the carrier is not 
liable, if it proves that the damage arose from a fault of pilotage, from the 
conduct of the aircraft or from navigation, and that in all other respects, it 
and its officers had taken all the necessary measures to avoid the injury. 
(21) Where the carrier offers proof that the fault of the person injured has 
caused the damage or has contributed to it, the court may, in conformity to 
the provisions of its own law, hold the carrier not liable or liable only for a 
lesser amount. (22) In the carriage of persons, the liability of the carriers 
to each passenger is limited to the sum of 125,000 francs, but this may be 
raised by a special agreement. For registered baggage and merchandise, the 
carrier’s liability is limited to 250 francs per kilogram, except by agreement 
and payment of a higher rate, unless the amount agreed upon is more than 
the actual value of the goods. For goods in the custody of the passenger, 
the carrier’s liability shall not exceed 5000 francs per passenger. These 
amounts refer to French francs. (23) Any attempt to exempt the carrier from 
liability or to lower the aforementioned amounts are null and void, but the 
nullity of any such clauses will not void any other part of the contract. 
(24) Deals with procedure of recovery. (25) The carrier may not take 
advantage of the foregoing limitations of liability if the damage arises from 
its own fault or fraud. Also if caused by one of its officers within the ex- 
ercise of his functions. (26) Receipt of baggage or merchandise by the 
consignee, without protest, constitutes a presumption, which is rebuttable, 
that the goods have been delivered in good condition. In case of loss, dam- 
age or delay, a protest must be made, in default of which no action may be 
had. (27) In case of the death of the debtor, action may be brought against 
other proper parties. (28) Jurisdiction and procedure. (29) Time for bring- 
ing action. (30) Rules of the convention to govern connecting air carriers. 
But note that recovery by a passenger can only be had against the carrier on 
whose line the damage occurred, unless the initial carrier expressly stipulated 
to assume the responsibility for the entire journey. In case of merchandise or 
baggage the shipper or consignee may sue the initial or delivering carrier, who, 
in turn, may sue the intermediate carrier on whose line the loss, damage, or 
delay occurred. Here, there is a joint liability between the carriers. 

Chapter IV deals with air-rail, or air-water, etc., carriage. (31) The 
convention applies only to the air carriage. Chapter V deals with the final, 
general provisions as to ratification, etc. (38) The convention may. be ad- 
hered to by all States. 


(j) International Air Traffic Association, Jean Tissot, pp. 664-666. 


A very short note covering the features of the twenty-first session of 
this association at Rome, February 19th and 20th, 1929. 


Frep D. Face, Jr. 








